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Dear Chris 

 

CAA competition guidelines 

 

As you are aware, Gatwick airport has recently come under new ownership and 

management. We are actively developing our strategy for Gatwick to become the airport of 

choice for London and the south east of England. We see many opportunities for Gatwick to 

actively compete with other airports, and to provide the products and services necessary to 

respond to the needs and requirements of our existing and potential customers, to the 

ultimate benefit of passengers.   

 

We welcome the work being undertaken by the CAA to develop competition guidelines and 

the related work on investigating alternative forms of regulation. These two work 

programmes will be critical to the development of a robust and appropriate regulatory 

framework, reflecting the new economic realities in which Gatwick is now operating.  

 

Our initial thoughts on the main issues that need to be addressed in the competition 

guidelines are set out in Annex 1 below. These cover: 

 

• The structure and focus of the guidelines; 

• The desirability for the CAA to draw on relevant previous work it has undertaken; 

• The appropriate degree of market power necessary to impose ex ante obligations; 

• The need for the competition analysis to take full account of all competitive 

constraints; 

• The importance of the consideration of countervailing buyer power; 

• The need for the guidelines to recognise that competition is a dynamic process; 

• Market definition issues; 

• The need to for the guidelines to distinguish between issues of scarcity and issues of 

market power; 

• Why prevailing regulated price levels are not an appropriate benchmark for 

competitive prices; 

• The need for the competition guidelines to recognise the potential impact of 

regulation at one airport on other airports; and 

• The possibility of benchmarking price controlled airports against non-price controlled 

airports. 



 

We would of course be happy to meet to discuss these points with you in more detail if that 

would be of benefit to you. 

 

As discussed in our meeting earlier this week we also consider that the CAA should be 

seeking to undertake a review of competition at Gatwick airport sooner than currently 

envisaged and thus we would welcome the CAA issuing draft guidelines for consultation 

early this autumn instead of December as is currently planned. 

 

Finally, we are considering the issues raised in relation to your other work on investigating 

alternative forms of regulation and envisage sending you some thoughts on this in due 

course. 

 

Yours sincerely 

 

Colin Garland 
 

Colin Garland 

Senior Manager, Economic Regulation 



 

Annex 1 – Main issues to be addressed in the CAA’s competition guidelines 

 

Structure and focus of the guidelines 

The guidelines need to recognise that although there are many areas of similarity and 

consistency across different aspects of competition law, there are also important differences 

in approach and emphasis according to the issues under consideration.  Therefore, different 

guidelines are appropriate for Article 101 of the EC Treaty, Article 102 of the EC Treaty and 

Merger Control. In the present case, the CAA’s competition guidelines need to focus on a 

forward-looking assessment of competition, which takes proper account of the advantages 

of deregulation on stimulating competition between airports, including with the competitive 

fringe. 

 

Drawing on previous work 

We consider it important, where appropriate, that the CAA draws as much as practicable on 

its previous work and precedent when looking at competition in the airports sector. This 

includes the CAA’s work on the de-designation reviews of Manchester and Stansted in 2007 

and its input to the CC’s airports market investigation (although in this case it is important to 

bear in mind that the CC focused on questions of ownership structure rather than market 

power of individual airports). This will help minimise the regulatory burden on airports and 

airlines as well as the CAA and help to reduce regulatory risk arising from uncertainty.  

 

Degree of market power  

The competition guidelines will need to provide clarity as to the measure of market power 

that exists to justify the imposition of ex ante regulatory obligations. Our view is that an 

absolute minimum requirement for continued ex ante regulation should be that of dominance 

under general competition law, or a measure equivalent to dominance.1 

 

Having a market power standard that is lower than the well understood concept of 

dominance, for which there is much case law and regulatory guidance, will risk introducing 

regulatory uncertainty. Such an approach is also consistent with other sectors, for example 

in telecommunications, where the European framework for electronic communications 

requires that ex ante regulatory obligations can only be imposed where an operator has 

been found, on a forward-looking basis, to have significant market power. The 

Commission’s guidelines on market analysis and the assessment of significant market 

power under the Community regulatory framework for electronic communications networks 

and services state at paragraph 70 that significant market power is equivalent to dominance. 

 

In addition, the concept of dominance has a clear definition derived from European case 

law, that being “a position of economic strength affording an undertaking the power to 

behave to an appreciable extent independently of competitors, customers and ultimately 

                                                
1
 
1
 Under the current airport de-designation process, one of the relevant criteria to determine whether an airport should 

be de-designated is the market power held by that airport, specifically if it has substantial market power. The CAA in its 
advice to the Secretary of State of July 2007, specifically asked the question of what is meant by the term substantial 
market power. In its consideration, the CAA referred to an earlier DfT consultation document which stated that “we 
consider that an airport in this position would also be dominant within the meaning of the Chapter II prohibition and 
Article 82” (See paragraph 2.12 of the CAA’s advice to the Secretary of State). This clearly implies that substantial 
market power cannot be interpreted to be a measure of market power below that of dominance. 

 



 

consumers”. The CAA adopting a measure of market power equivalent to dominance would 

provide clarity and certainty and reduce the prospect of protracted discussions about what 

the relevant interpretation is for a different standard. 

 

However, while we consider dominance is a necessary condition for the imposition of ex 

ante regulation we do not consider that it is a sufficient condition. Most “dominant” firms are 

not subject to price controls or the attendant intrusive oversight that accompanies it. Rather 

the usual standard for ex ante regulation of the type practised for airports is natural 

monopoly, or at least something approximating to “super-dominance”.  

 

There are very significant distortions and costs that arise from ex ante regulation. For 

example, the current RAB-based rice controls at the very least dilute incentives to compete 

for customers from alternative airports due to future prices being adjusted for increased 

passenger growth. In addition, the regulatory obligations provide insufficient flexibility within 

price control periods to fully respond to changing circumstances. Continued regulation, 

particularly detailed ex ante regulation with tightly binding price caps, is likely to crowd out 

the potential for competition between airports to develop and for relationships with airline 

users to be placed on a commercial standing. It is likely to blunt incentives to provide the 

services most desired by users, to provide those services in the most efficient way, and to 

look for innovative ways of winning business and to find new ways of serving customers 

better. 

 

Therefore, the guidelines will need to ensure that that central to the CAA’s consideration of 

the need for ex ante regulation is, where it finds an airport to have a position approaching 

super dominance in a market, an assessment of the prevailing costs and benefits derived 

from potential ex ante regulatory obligations. In addition, the CAA will have to assess the 

efficacy of general competition law to address anti-competitive effects arising from that 

dominance. 

 

Full account of all competitive constraints 

The competition guidelines will naturally need to take full account of all relevant constraints 

when assessing an airport’s market power. In particular the CAA needs to ensure that it 

takes proper account of the two-sided nature of the market in which airports operate and the 

impact of this on airport’s behaviour and incentives. In particular the analysis has to 

recognise the complementarities for airports between airlines and passengers and that this 

complementary relationship increases the airport’s incentives to attract additional 

passengers and airlines. In this regard we are pleased to see that the CAA appears to be 

devoting some time to looking at this issue in more detail, with this being the subject of the 

stakeholder workshop in July. 

 

As well as appraising the competitive landscape in respect of the London airports, the 

assessment of competition will need to fully investigate the additional constraints from 

alternative regional airports.  

 

Countervailing buyer power 

The scope for airline behaviour to temper any market power held by airports has to be fully 

recognised in the competition guidelines. In particular, the guidelines should set out how the 



 

CAA will assess such countervailing buyer power. This could include, by example, reference 

to past behaviour by airlines to inform the CAA of the extent to which barriers to switching 

exist in practice (and might be expected to exist in the future).  

 

Competition as a dynamic process 

The competition guidelines need to recognise that competition is a dynamic process and as 

such competitors in a market are constantly seeking to innovate in the services and 

products that they provide in order to gain an advantage over their rivals. Strongly linked to 

this (and to the issue of the degree of market power, discussed above) is that there should 

not be a presumption that a text-book perfectly competitive outcome should be achievable. 

Such an outcome is rarely observed in markets generally held to be competitive. 

 

The CC’s airports market investigation placed material weight on the potential for ownership 

separation and competition to deliver innovations in service delivery, commercial dealings 

with airlines, pricing structures, and other aspects of airport behaviour.2 By their nature it is 

difficult to predict what precise form these might take, but we regard it as crucial that the 

CAA places gains of this type high on its agenda, and that it recognises the risks posed by 

continued tightly binding regulation to innovation and dynamic behaviour, and also the 

potential importance of competitive constraints between airports that behaviour of this type 

may engender. 

 

As such the guidelines should focus on providing clarity as to how the CAA will investigate 

whether or not a competitive process is underway and give due weight to dynamic efficiency 

over productive efficiency considerations. 

 

Market definition 

Relevant economic markets have been defined previously by the CAA and the CC in the 

context of price reviews, in the CC’s airports market investigation and in the Manchester and 

Stansted de-designation reviews. As in those reviews, the guidelines should explicitly 

recognise that market definition is a means to an end and not an end in itself, with the end 

being to identify a group of products and services and a geographic area over which to 

consider whether ex ante regulations are required or not. As such, market definition is a 

frame of reference from which to conduct the assessment of competition. 

 

In this light, given the lack of reliable data on which to perform a hypothetical monopolist test 

due to the impact of current regulation on prices, the competition guidelines should take a 

relatively broad approach to market definition, unless there is clear evidence to justify 

narrower markets being defined. Given precedents e.g. the CC’s airports market 

investigation, this would probably mean a relevant product market being defined for 

aeronautical services. 

 

There is probably a greater body of valid evidence available to inform the definition of the 

relevant geographic market, including the isochrone analysis previously conducted by the 

CAA. To the extent that this previous analysis remains valid the relevant geographic market 

(in the context of Gatwick) would at least include the south east. 

 

                                                
2
  See, for example, BAA airports market investigation, paragraphs 19, 6.72, 8.4 



 

To the extent that there are differences in competition in narrower market segments, such 

as temporal characteristics of peak versus off peak, or long-haul versus short-haul, or 

different geographic constraints should then be addressed through the assessment of 

competition stage of the analysis rather than defining separate economic markets for each 

segment. To take the alternative approach of defining markets more narrowly (unless 

justified by compelling evidence) would risk erroneous market definitions and relevant 

competitive constraints being excluded from the assessment of competition. 

 

Scarcity 

The competition guidelines will have to make a distinction between the issue of scarcity and 

the issue of market power and be clear about how the CAA will make such a distinction. The 

main area of importance is to distinguish between scarcity rents and monopoly rents. The 

former will see prices rise as capacity becomes scarce and will provide efficient pricing 

signals to airports, airlines, passengers and government of the need to increase capacity in 

order to bring demand and supply back into long-run equilibrium. 

 

This is what would be expected to occur in a competitive market and it would generate the 

appropriate short-term market signals for most efficient use of scarce capacity. If the CAA 

were to conclude that, in light of the current demand-capacity comparison, capacity clearing 

prices were higher than the current regulatory cap, this would not be a valid basis for 

concluding that an airport has market power, and certainly not a valid basis for concluding 

that an airport has sufficient market power to be treated on a par with a natural monopoly or 

a firm with “super dominance”. 

 

Monopoly rents relate to the potential behaviour of an airport operator which, given its 

market power, can act in a way to increase prices, for example by artificially reducing 

supply. Failure to make a proper distinction between scarcity and market power could risk 

the CAA reaching erroneous results in its market power assessment, finding an airport to be 

in a position of dominance when it is in fact not. It would also constrain the ability of an 

airport to innovate and improve, which the Government wishes to see instead of imminent 

runway expansion. 

 

Current RAB based price controls are not the appropriate benchmark for appraising 

market power 

Given the distortions in pricing created by the use of the current RAB-based price controls3, 

there should be no expectation within the guidelines that the prevailing prices are efficient or 

that a predicted departure from these prices would indicate the presence of market power, 

let alone market power sufficient to justify ex ante regulation. In all likelihood, efficient prices 

would be at a level above those currently observed as there now exists an increased risk 

from operating in a competitive market and to reflect the removal of inefficient investment 

incentives created by the current regulatory regime, including the single-till approach to 

setting prices. 

 

                                                
3
 We note the CAA recognised the potential for the current RAB-based price controls to create distortions in its review of 

the Stansted price controls in 2008. 



 

Impact of price regulation at other competitor airports as a constraint 

When assessing competition in a market for regulatory purposes it is necessary to abstract 

from the regulation in place at the airport under consideration when assessing its market 

power. Otherwise there is a risk of introducing circularity into the analysis. However, that 

said, the CAA’s assessment of competition will need to take into account the impact on 

competition of any regulatory obligations in place at other competing airports. 

 

Benchmarking against non-price controlled airports 

Profitability can be used to inform an assessment of market power. However, due to the 

impact of economic regulation, for price controlled airports in the UK there is a lack of 

meaningful data to inform such an assessment. One potential alternative approach could be 

for the CAA to assess the profitability of non-price controlled airports, either within the UK or 

internationally, and, use this to help inform any future regulation of tier 1 airports. 

Nevertheless, we recognise that this will raise difficulties in practice given the differences 

between individual airports which might limit the extent to which meaningful comparisons 

could be made.  

 

 

 

 

 

 

 

 


