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Summary 

1. On 29 March 2007, the Office of Fair Trading (OFT) referred to the Competition 
Commission (CC) for investigation the supply by BAA Limited (BAA) of airport ser-
vices in the UK. The CC published its findings on 19 March 2009 (the 2009 report). In 
the 2009 report we found that a number of features of the market gave rise to 
adverse effects on competition (AECs) within the meaning of section 134(2) of the 
Enterprise Act 2002 (the Act) in connection with the supply of airport services by 
BAA. These features included, in particular:  

(a) BAA’s common ownership of three airports in south-east England: London 
Heathrow (Heathrow), London Gatwick (Gatwick) and London Stansted 
(Stansted); and 

(b) BAA’s common ownership of the two major airports in lowland Scotland: Glasgow 
Airport (Glasgow) and Edinburgh Airport (Edinburgh).  

We concluded that a package of remedies was required to remedy the AECs. These 
included, in particular, a requirement that BAA divest both Gatwick and Stansted, and 
also one of either Edinburgh or Glasgow. 

2. On 18 May 2009, BAA appealed against the decision contained in the 2009 report to 
the Competition Appeal Tribunal (CAT), contending: (i) that certain of the remedies 
were disproportionate; and (ii) that our decision was vitiated by apparent bias. The 
CAT dismissed the appeal on the ground of proportionality, thus upholding our con-
clusions that the remedies we proposed were proportionate for addressing the AECs 
we had identified. However, the CAT upheld BAA’s appeal on the ground of apparent 
bias (which related to the appropriateness of a particular individual forming part of the 
CC Group responsible for the investigation and report, rather than to the appropriate-
ness of its conclusions). We appealed to the Court of Appeal, which reversed the 
CAT’s decision and restored our decision set out in our report. BAA sought permis-
sion to appeal to the Supreme Court, but this was refused. Thus, the ultimate out-
come of BAA’s challenge to our report is that the challenge has failed and our report 
has been restored. 

3. It follows that we now have a duty, under section 138 of the Enterprise Act 2002 (the 
Act), to take such action under section 159 or 161 as we consider to be reasonable 
and practicable to remedy the AECs. Section 138(4) requires the CC’s decisions 
under subsection (2) to be consistent with its decisions as included in its report by 
virtue of section 134(4) ‘unless there has been a material change of circumstances 
since the preparation of the report or the Commission otherwise has a special reason 
for deciding differently’. This present document sets out our decisions as to the action 
that is to be taken. 

4. Prior to deciding on the action to be taken, and in view of the time that has passed 
while the litigation was ongoing, we have invited submissions on whether there has 
been a material change of circumstances or other special reason such that we 
should do anything other than confirm the remedies we decided upon in the report 
related to the divestment of Stansted and either Edinburgh or Glasgow. (BAA 
completed its divestment of Gatwick in December 2009, and other remedies we 
decided upon in the report were not appealed by BAA1

 
 
1 In its judgment the CAT said: 

 and therefore fall outside the 

It is agreed [by BAA and the CC] that the findings contained in paragraphs 8.4(b)–(f) and the related remedies in paragraph 
10.377(b)–(f) of the Report can stand. Those findings relate to the position of Aberdeen airport, Heathrow’s position as the 
only significant hub airport, aspects of the planning system, government policy and regulatory system which distorts 
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scope of the present decision.) In response to our invitation, BAA has set out what it 
says are material changes of circumstances since the report, which, in BAA’s view, 
mean that we should not require the divestment of Stansted. If we were not 
persuaded of that, BAA said that we should amend the divestment sequence and 
allow longer divestment periods. BAA has not suggested that there is any ‘special 
reason’ beyond the material changes of circumstances it has suggested. 

5. The material changes of circumstances suggested by BAA are as follows: 

(a) Government policy had changed from being consistently supportive of the pro-
vision of new runway capacity to enable the continued growth of aviation to being 
firmly opposed to the development of new runway capacity in the South-East of 
England. 

(b) Intense competition had emerged between European airports to attract low-cost 
carriers (LCCs). 

(c) Heathrow’s position as the UK’s hub airport had strengthened. 

(d) There had been a significant fall in the level of Stansted’s profitability. 

6. In addition, the trade union Unite has suggested that the sale of Gatwick has not pro-
duced the competition benefits we anticipated, and that this is a reason why we 
should depart from our previously proposed remedies. 

7. We have considered BAA’s and Unite’s submissions carefully. Of the various 
material changes of circumstances that have been suggested to us, we are not 
persuaded that changes (if any) in the intensity of competition to attract LCCs or in 
Heathrow's position as a hub airport or in Stansted’s profitability or the fact that 
Gatwick has been sold represent significant changes of circumstances. However, 
there is one that is a significant change of circumstance that has occurred since the 
report. That is the change in government policy with respect to the building of new 
runways in the South-East of England. Upon the coming into office of the Coalition 
Government in May 2010, the UK Government’s policy changed to one of opposing 
the building of new runways in south-east England (this being an aspect of the 
Coalition Agreement between the Conservative and Liberal Democrat parties). It was 
and is our view that government support appears to be a prerequisite for a new 
runway development. However, government support is not sufficient for such 
development as there are other hurdles to overcome. 

8. As a result of this change in government policy, there is no immediate prospect of 
construction of a third runway at Heathrow, or of support being given for new run-
ways at Gatwick or Stansted. The potential benefits of competition in south-east 
England attributable to new runway capacity are now likely to be at least delayed, 
and there is a reduced likelihood that any new runways will be built in south-east 
England in time to come into use within the next 30 years (in line with the 2009 report 
we use 30 years as the appropriate period for our assessment) so as to contribute to 
the provision of opportunities for competition benefits to arise within that period.  

9. We have taken full account of this change, but considered that it did not have as 
much significance for our findings as BAA claimed. The 2009 report considered in 

- - - - - - - - - - 
 

competition. The draft order also provides for the quashing of certain parts of the Report (in particular paragraphs 8.4(a) and 
10.377(a), which address the adverse effects of, and remedies for, BAA’s common ownership of various airports) and for 
remittal of the matters in question back to the Commission with a direction to reconsider and make a new decision in accord-
ance with the Tribunal’s ruling. 

(Judgment of 25 February 2010 [2010] CAT 9, at paragraph 3: www.catribunal.org.uk/files/1110_BAA_Judgment_CAT9_2010.pdf.) 

http://www.catribunal.org.uk/files/1110_BAA_Judgment_CAT9_2010.pdf�
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some depth the scope and need for competition even without the addition of new 
runway capacity in south-east England. 

10. Having considered the suggested material changes of circumstances, along with all 
the arguments and evidence submitted to us, we have come to the view that the 
change in government policy on building new runway capacity in south-east England 
does not remove the scope for, and the need for, competition between airports in 
south-east England as claimed by BAA. Instead, we conclude that it remains 
necessary to remedy the AEC identified in the 2009 report arising from common 
ownership by BAA of Heathrow, Gatwick and Stansted airports.  

11. In the light of that conclusion, we have considered whether the divestment of 
Stansted continues to be an effective remedy for the AEC and whether the alterna-
tive remedy of separating the management of Heathrow and Stansted, proposed by 
BAA, would be as effective as divestment. We conclude that divestment would be an 
effective remedy, but that management separation would not be as effective.  

12. As to whether that remedy remains appropriate and proportionate, we have re-
assessed the benefits of that remedy relative to its costs, taking account of the 
current lack of support for new runway capacity. We have found that the benefits of 
the divestiture remedy are still likely substantially to outweigh the relevant one-off 
cost of divestment, and the impact on BAA’s business. In other words, even if no new 
runways were built in south-east England, over the long term the requirement that 
BAA divest itself of Stansted would still be justified. In coming to this conclusion, we 
have had regard to the scale of the airport infrastructure and operations involved, and 
the fact that, while the costs of divestment will be incurred only once, the benefits are 
likely to be developed and sustained for at least 30 years. Indeed they may continue 
beyond the 30-year period we have used in our analysis. 

13. We have therefore concluded that, in relation to the requirement to divest Stansted, 
there are no material changes of circumstances or other special reason that lead us 
to consider that the remedies proposed in the 2009 report are no longer 
proportionate and appropriate. We have reached the same conclusion in relation to 
the Scottish airports. We have therefore decided to require BAA to sell Stansted and 
one of the two airports in lowland Scotland. 

14. We have also considered whether there are any material changes of circumstances 
or special reason to change the order of divestment of Stansted and one or other of 
the Scottish airports, or to lengthen the divestment periods set out in the report. We 
have concluded that there are not. We therefore require BAA to divest Stansted 
within a period of [] starting from the earlier of: the date on which undertakings are 
accepted from BAA; or three months after the date of this document. BAA is then 
required to initiate the sale of a Scottish airport no later than [] prior to the end of 
the period for the divestiture of Stansted, and to complete the sale no later than [] 
after the end of the period for the divestiture of Stansted. The overall time frame for 
the divestments of the two airports is no more than [] after the acceptance of 
undertakings or [] after publication of this document, whichever is earlier. 

15. Our detailed conclusions on these points and on the evidence and arguments we 
have received are set out in the remainder of this document. We should like to thank 
all those who have assisted us in our consideration. 

Introduction 

16. On 29 March 2007, the OFT referred to the CC for investigation the supply by BAA of 
airport services in the UK. The CC published its findings on 19 March 2009. In the 
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2009 report we found that a number of features of the reference market, including 
BAA’s common ownership of airports in south-east England and lowland Scotland, 
each gave rise to AECs within the meaning of section 134(2) of the Act in connection 
with the supply of airport services by BAA. Having concluded that there were features 
that resulted in an AEC, we decided the additional questions required by the Act, that 
is, whether any action should be taken by the CC, or whether the CC should recom-
mend the taking of action by others, for the purpose of remedying, mitigating or pre-
venting the AEC concerned, or any detrimental effect on customers. If so, in either 
case, we were required to decide what action should be taken and what was to be 
remedied, mitigated or prevented.2

17. We decided that remedies were required to address each of the AECs that we had 
identified (other than the AEC resulting from the features of planning restrictions), 
particularly those resulting from common ownership. This led us to decide upon a 
package of remedies.

 

3 In respect of the AECs resulting from common ownership by 
BAA, we concluded that the only effective remedy was divestiture. We concluded that 
the divestiture of both Gatwick and Stansted to different owners was required to 
remedy effectively the AEC arising from BAA’s ownership of the London airports (ie 
Heathrow, Gatwick and Stansted). We also concluded that divestiture of either 
Edinburgh or Glasgow Airport was required to remedy effectively the AEC arising 
from BAA’s ownership of those airports. The sale of Gatwick Airport was in progress 
at the time of publication of the 2009 report. We decided that Stansted Airport should 
be divested before Edinburgh or Glasgow. This was due to its relative scale and 
importance in addressing the AECs and detriments that we had found and in the 
interests of resolving uncertainty with respect to the SG2 planning inquiry. We stipu-
lated a period by which Gatwick and Stansted airports should be sold. We also stipu-
lated a date by which the sale of Glasgow or Edinburgh should be initiated (by 
reference to the permitted sale period for Stansted) and a period during which the 
sale of either Glasgow or Edinburgh should be sold (by reference to the completion 
of Stansted). Although these dates were not published, we explained that the end 
date for the sales of all three airports was less than two years from the date of the 
report. We noted also that the timetable was subject to revision should a ‘material 
change of circumstance’ (‘MCC’) make it appropriate.4

18. The sale of Gatwick was completed on 3 December 2009. Remedies other than 
divestment were not affected by the litigation and have been implemented. (Relevant 
final undertakings have been accepted by the CC in respect of Aberdeen Airport, and 
the CC has given guidance to the Civil Aviation Authority (CAA) as regards a consul-
tation protocol between BAA and the Heathrow airlines.
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The Appeal by BAA 

) As explained in more detail 
below, following publication of the 2009 report, BAA commenced an appeal, with the 
consequence that the divestments of Stansted and of either Edinburgh or Glasgow 
were delayed. With the litigation now concluded, it is these divestments that are the 
focus of this decision. 

19. On 18 May 2009, BAA appealed our decision to the CAT, contending: (i) that the 
proposed remedies were disproportionate; and (ii) that our decision was vitiated by 
apparent bias. The CAT dismissed the appeal on the ground of proportionality, thus 
upholding our conclusions that the remedies we proposed were proportionate for 

 
 
2 Section 134(4) of the Act. We use ‘remedy’ to refer to ‘remedy, mitigate or prevent’ except when indicated.  
3 The full package of remedies is set out in paragraph 10.377 of the 2009 report. 
4 Fuller details of the remedy and the CC decisions are set out in Section 10 of the 2009 report.  
5 For details, see the CC website at www.competition-commission.org.uk/inquiries/ref2007/airports/index.htm. 

http://www.legislation.gov.uk/ukpga/2002/40/section/134�
http://www.competition-commission.org.uk/rep_pub/reports/2009/545baa.htm�
http://www.competition-commission.org.uk/inquiries/ref2007/airports/index.htm�
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addressing the AECs we had identified. However, the CAT upheld BAA’s appeal on 
the ground of apparent bias (which related to the appropriateness of a particular 
individual forming part of the CC Group responsible for the investigation and report, 
rather than to the appropriateness of its conclusions). We appealed to the Court of 
Appeal, which reversed the CAT’s decision and restored our decision set out in our 
report.  

20. BAA sought permission to appeal to the Supreme Court. On 15 February 2011, the 
Supreme Court refused permission to appeal. Thus, the ultimate outcome of BAA’s 
challenge to our report is that the challenge has failed on both grounds and our 
report has been restored. 

21. It follows that the report has full effect and we are now under a duty to take remedial 
action. 

Duty to remedy adverse effects 

22. Where the CC has published a report under section 136 containing the decision that 
there are one or more adverse effects on competition, it must have included within it, 
pursuant to section 134(4), a conclusion as to: 

whether action should be taken by it under section 138 for the purpose 
of remedying, mitigating or preventing the adverse effect on competition 
concerned or any detrimental effect on customers so far as it has 
resulted from, or may be expected to result from, the adverse effect on 
competition. 

23. Where the CC has published such a report, section 138(2) places the CC under a 
duty to: 

take such action under section 159 or 161 as it considers to be reason-
able and practicable— 

(a) to remedy, mitigate or prevent the adverse effect on competition 
concerned; and 

(b) to remedy, mitigate or prevent any detrimental effects on cus-
tomers so far as they have resulted from, or may be expected to 
result from, the adverse effect on competition. 

24. Section 134(4) provides that where the CC is making a decision under section 138(2) 
it shall, in particular ‘have regard to the need to achieve as comprehensive a solution 
as is reasonable and practicable to the adverse effect on competition concerned …’. 
The reference to the ‘adverse effect concerned’ is to that (or those) identified in the 
report. 

25. Section 138(3) requires the CC’s decisions under subsection (2) to be consistent with 
its decisions as included in its report by virtue of section 134(4) ‘unless there has 
been a MCCs since the preparation of the report or the Commission otherwise has a 
special reason for deciding differently’. Accordingly, the primary position is that the 
CC’s decisions under section 138(2) will be consistent with its conclusion under sec-
tion 134(4). The CC’s discretion to depart from those conclusions arises only where it 
can point to a ‘material change of circumstances’ or other ‘special reason’ for decid-
ing differently. 

26. Having regard to the period that has elapsed since the 2009 report was published in 
March 2009, we decided, before taking action, to consider whether there had been 
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any such MCCs or we otherwise had a special reason for not taking the action that 
was consistent with the 2009 report. In November 2010, we invited submissions on 
whether there have been any relevant developments we should take into consider-
ation since we made our decision requiring the sale of three airports. We received 
written submissions from BAA, Gatwick Airport, Ryanair, Stop Stansted Expansion 
and Unite. We received oral evidence from BAA, easyJet, Gatwick Airport and Global 
Infrastructure Partners (GIP), and Ryanair. 

27. BAA and Unite suggested that there had been MCCs.  

28. In particular, BAA submitted that since the publication of the 2009 report there had 
been MCCs affecting the market so that it should no longer be required to divest 
Stansted. It said that we should instead consider alternative remedies, including hold 
separate arrangements. BAA also submitted that, if we decided that divestitures were 
still required, we should change the timetable decided in our report, including allow-
ing the divestment of the Scottish airport to take place before divestment of Stansted. 
Unite said that the divestment of Gatwick was an MCC. Other parties suggested to 
us that there had been no MCC since publication of our report, and no party sug-
gested to us that there was any special reason for not implementing the remedies in 
the 2009 report. 

29. Our approach to this review has been to consider whether there has been a change 
of circumstance (or special reason) which has arisen since the preparation of the 
2009 report such that we should diverge from the remedy decisions of our report. In 
carrying out this assessment, we have considered the findings made in the 2009 
report; the nature of any change of circumstance (alone or in combination with 
others) which it has been contended would warrant our reaching conclusions under 
section 138(2) which are not consistent with our report; the impact of the alleged 
change on our conclusions in the report; and any other issues which may be relevant 
to the assessment. We have also considered the proportionality of the remedy at 
issue in the light of the alleged changes of circumstances. 

30. BAA said that there had been MCCs which ‘meant that pursuant to s.138(3) of the 
Enterprise Act 2002 the CC should not implement the remedies package as set out in 
the 2009 report’.6

31. We do not see that where a change of circumstance is ‘material’, a direct obligation 
to reach conclusions inconsistent with the report arises. Instead, we consider that if a 
change of circumstances is ‘material’, the CC has a discretion which it exercises 
using its best judgement (and subject to ordinary public law requirements). 

 

32. We would note that even if a ‘material’ change of circumstance were, by definition, a 
change of circumstance which led the CC to reach conclusions under section 138 
which were inconsistent with the report, the effect of the test would not be any 
different. That interpretation would simply set a higher threshold of ‘materiality’ (the 
assessment of which would involve our exercising judgement). In any event, by 
approaching the test as we have done, we consider that we have ensured that the 
correct overall interpretation of the qualification in section 138(3) is being adopted 
whichever approach to interpreting ‘material’ change of circumstances is applied. 

33. This document first sets out our assessment of the submissions we have received. 
We then consider whether in the light of these claimed changes (or other special 
reason) there are good reasons to diverge from the divestment remedies set out in 

 
 
6 Paragraph 2 of BAA’s Response of 6 May 2011 to the CC’s provisional consideration of possible material changes of 
circumstances.  

http://www.competition-commission.org.uk/rep_pub/reports/2009/545baa.htm�
http://www.competition-commission.org.uk/rep_pub/reports/2011/5111baa.htm�
http://www.competition-commission.org.uk/rep_pub/reports/2011/5111baa.htm�
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the report. We conclude this decision with a consideration of the proportionality of the 
remedial action which we decided we should take.  

The suggested MCCs 

34. BAA and Unite suggested that there were MMCs. Other parties told us that there had 
been none. 

BAA 

35. BAA made a number of submissions in connection with the CC’s review of develop-
ments since March 2009. In its 15 December 2010 submission (the BAA submis-
sion),7

(a) the potential for new capacity in the South-East of England;  

 BAA said that there had been MCCs since the publication of the 2009 report 
in relation to three issues:  

(b) the scope for competition between Heathrow and Stansted within current con-
straints; and  

(c) changed market conditions relating to Stansted.  

36. Within these three issues, BAA said that there had been four MCCs: 

(a) Government policy had changed and now firmly opposed development of new 
runways in south-east England. This was an MCC, as the 2009 report had 
assumed continuing government support for new runways in its findings, that 
common ownership of the London airports was an AEC and that it was necessary 
to divest both Gatwick and Stansted. As there was now no real prospect of 
competition between Heathrow and Stansted delivering new capacity, or for 
competition based on new capacity, the report’s principal justification for the 
divestiture of Stansted no longer existed, and the basis on which the CC had 
made its finding was nullified. If the CC did not share BAA’s view on this, it would 
need to reappraise how the competitive interaction between Heathrow and 
Stansted had changed since the publication of the report (points considered in 
more detail in (b) and (c) below.) (Section A of the BAA submission.) 

(b) Intense competition had emerged between European airports to attract LCCs so 
that Stansted, Edinburgh and Glasgow airports now competed with airports 
across the UK and Continental Europe to attract and retain LCCs, but Heathrow 
did not provide any meaningful constraint on Stansted. (Section B of the BAA 
submission.) 

(c) Heathrow’s position as the UK’s hub airport had strengthened, such that 
Heathrow should not be regarded as providing a meaningful constraint on 
Stansted. (Section B of the BAA submission.) 

(d) There had been a significant fall in the level of Stansted’s profitability, and there 
was considerable uncertainty around the airport’s future prospects. BAA said that 
this was relevant to an assessment of the appropriate divestiture period in 

 
 
7 BAA said that it did not have new arguments to bring regarding the need to divest a Scottish airport, though it did say that the 
market conditions applying to Stansted also applied in Scotland and so to that extent there were impacts on the timing of 
divestiture. 

http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/baa_submission_on_mcc_non_confidential_version.PDF�
http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/baa_submission_on_mcc_non_confidential_version.PDF�
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accordance with the principle of proportionality. (Section C of the BAA submis-
sion.) 

37. BAA submitted (Section D of the BAA submission) that as a result of these MCCs we 
should no longer require divestment of Stansted, as BAA’s common ownership of 
Heathrow and Stansted did not amount to an AEC in the current circumstances. 
Alternatively, if we were not persuaded that there was no longer an AEC, BAA 
submitted that alternative remedies would be more appropriate. In particular, BAA 
submitted that we should consider whether separation of control of Heathrow and 
Stansted would be a more proportionate remedy. If the CC still required divestment 
of Stansted, then we should allow the sequence of airport divestments to be 
reversed, so that Edinburgh or Glasgow Airport could be sold before Stansted, and 
we should increase the length of the divestiture periods for these two divestments 
beyond that set out in the 2009 report, and hence the overall timescale for the 
divestments. 

Unite 

38. Unite said that the sale of Gatwick was an MCC. It said that the sale had not resulted 
in any discernible change to the level of competition, but that Gatwick was now in a 
far more precarious financial position at a time of recession.8

1.  The change in government policy with regard to new runways in south-east 
England 

  

39. At the time of the 2009 report, the policy of the UK Government was supportive of the 
construction of new runways in south-east England. We nevertheless found that 
there was a significant degree of uncertainty as to whether the construction of a third 
runway at Heathrow, or any other new runways in south-east England, would actually 
take place (see paragraph 71). Notwithstanding that uncertainty, we concluded that 
the remedies we proposed (including the divestment of Stansted) were justified. 

BAA’s submission 

40. BAA said that there had been a change in government policy on the development of 
new runways in south-east England and that the divestment of Stansted was no 
longer appropriate.  

41. BAA did not suggest that this change of policy had any relevance to the requirement 
in our remedies decision that BAA must also divest either Glasgow or Edinburgh 
Airport. BAA’s submission that government policy on new runways in south-east 
England had changed can be found in Section A of the BAA submission. In 
summary, there was a new government since the report, whose policy on airport 
expansion was set out in its coalition government agreement of 20 May 2010. The 
Government expressed opposition to the third runway at Heathrow and additional 
runways at Gatwick and Stansted (paragraphs 12 and 13). It referred to the cancel-
lation of the third runway at Heathrow and to its refusing permission for additional 
runways at Gatwick and Stansted. BAA also referred us to the Labour Party mani-
festo which opposed new runways at Gatwick and Stansted. It also noted that the 
Labour Party’s leader had indicated that he did not support the third runway at 
Heathrow, although in the Labour Party’s election manifesto (paragraph 14), the 
Party had supported a third runway at Heathrow. For the foreseeable future, 

 
 
8 Unite response to the CC review of its decision regarding the future of BAA Airports, paragraph 1.3.  

http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/third_party_submission_unite.pdf�
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therefore, BAA said that government policy was most likely to oppose runway 
development (paragraph 15).9

42. BAA told us that the change in government policy was an MCC, and in response to 
our provisional consideration, said that it was now common ground between BAA 
and ourselves that this was an MCC which had all but eliminated the scope for air-
ports to engage in competition related to (or based on) new runway capacity.

 BAA also told us that in the light of the new 
Government’s policy, it announced on 24 May 2010 that it was withdrawing its 
application to build a second runway at Stansted and ceasing work on the prepar-
ation of a planning application for a third runway at Heathrow. In January 2010, 
Gatwick Airport’s management announced that it had no interest in developing a 
second runway. 

10,11

43. BAA’s submission also set out what it saw as the implications of this proposed MCC. 
First, it said that the finding that common ownership of Heathrow, Gatwick and 
Stansted was an AEC, and the requirement to divest both Gatwick and Stansted, 
were principally because of the potential for competition in relation to the develop-
ment of new capacity (paragraph 26).

  

12

44. With the change in government policy, BAA said that there was no scope for new 
runway capacity in the foreseeable future, and the CC could no longer conclude that 
most of the expected benefits of separate ownership—competition between airports 
in relation to planning and capacity development, price competition and competition 
to improve service quality (paragraph 22 of the BAA submission)—would arise. BAA 
said that government policy had changed so radically as to invalidate the 
effectiveness of the remedy (paragraph 29 of the BAA submission), and that this 
radical change nullified the basis relied upon in the 2009 report for the AEC findings 
and the requirement to sell Stansted (paragraph 30 of the BAA submission). It said 
that the 2009 report did not reach a conclusion on whether competition within current 
constraints would justify the finding of an AEC or the divestment of Stansted.  

 

45. BAA cited extracts from the 2009 report (paragraphs 5.33 and 10.117). BAA’s argu-
ment was that an assumption of government support for new runway capacity was 
central to the report’s reasoning (paragraph 21 of BAA’s submission) and without that 
assumption of support the reasoning was undermined (paragraph 29 of the BAA 
submission). BAA told us that as a result of this change, the divestment of Stansted 
was no longer appropriate. 

46. BAA said that, if we did not accept its analysis of the change in government policy on 
new runways, we would have to carry out a substantive new analysis of the competi-
tive environment and the scope for competition between Heathrow and Stansted in 
the absence of new runway capacity.13

47. BAA looked at the benefits and the scope for competition absent new runway capa-
city. BAA said that the 2009 report stated that the main benefits of the divestments 
would result from the dynamic aspects of competition improving the way in which the 
London airports delivered capacity, although the outcomes of competition over capa-
city development might not manifest themselves fully for several years. Absent such 

  

 
 
9 In an oral hearing, BAA suggested that the change in government policy meant that it would probably be a minimum of [] 
years before it was in the position it was in regarding new runways in 2009. 
10 BAA response to provisional consideration, paragraph 13. 
11 In this document, references to new runway capacity relate to new capacity created through the building of new runways; it 
does not refer to extra capacity on existing runways. 
12 Similarly, in an oral hearing BAA said ‘new runway capacity is an important, indeed, a fundamental and perhaps the major 
point within the final report’. 
13 See, for example, BAA response to provisional consideration, paragraphs 7 and 15. 

http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/110512_baa_response_to_provisonal_consideration.pdf�
http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/110512_baa_response_to_provisonal_consideration.pdf�
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capacity, BAA said, the report identified service quality and modest pricing compe-
tition as the only benefits available and that the ability to compete on service quality 
was itself dependent on the availability of capacity (paragraph 27, referring to para-
graph 23 and text from the 2009 report at paragraphs 12 and 10.10(b)). BAA’s 
assessment was that the benefits of divestment without having available runway 
capacity were limited. BAA said: 

In relation to service quality, the Report found (Summary paragraph 12) 
that lack of capacity, particularly runway capacity, at the South East 
airports is a main reason for the current poor standards of service at 
the airports and lack of resilience at times of disruption. This recognises 
that there is a significant relationship between capacity constraints and 
the ability to compete on service quality (also Report paragraph 
10.41(b)). [Emphasis on ‘main’ added by BAA.] 

48. BAA said that the scope for competition between Heathrow and Stansted within 
current constraints had reduced since the 2009 report. It said that traffic volumes at 
Heathrow had fallen but it remained capacity constrained, that Gatwick and Stansted 
now had more spare runway capacity, and that Stansted now had significant spare 
capacity available during off-peak periods (an issue we consider under the third 
claimed MCC, from paragraph 208). However, BAA said that intense competition had 
developed between European airports to attract LCCs and that Stansted now faces 
greater competitive constraints from airports outside the South-East of the UK (an 
issue which is discussed when we consider the second claimed MCC, from para-
graph 121). BAA also said that Heathrow’s position as the UK’s hub airport had 
strengthened, which demonstrated that Heathrow and Stansted were not sufficiently 
close substitutes to be considered effective competitors (which we discuss when we 
consider the third claimed MCC, from paragraph 208). In response to our provisional 
consideration document, BAA said that, without further analysis, we could not 
maintain our position from the 2009 report that the competitive threat from non-
neighbouring airports was weaker than for neighbouring airports, or rely on the 
increase in spare capacity at Stansted as a basis for saying that there had been an 
increase in the scope for competition between Heathrow and Stansted. 

49. BAA said that we had not explained how we expected competition between 
Heathrow and Stansted to generate additional competitive benefits for consumers. It 
said that we did not have reasons to justify reliance on there being extra competition 
between airlines based on spare capacity at Stansted and Gatwick, and on any 
benefits arising from that extra competition being passed on to consumers. BAA also 
said that easyJet’s evidence was that it believed the scope for competition between 
Heathrow and Stansted had not changed since the 2009 report, which was in line 
with BAA’s view.14

50. BAA noted Gatwick’s submission on changes since it had been under separate 
ownership (see paragraph 

 Finally, BAA said that we should consider again the analysis it 
submitted to the market investigation in 2007 that set out that where only one of a 
pair of airports had spare capacity, the common ownership of those airports would 
not make any difference to the economic incentives affecting the operation of those 
airports. 

53). It said that it lacked any real detail on the emergence 
of competition since December 2009.  

 
 
14 BAA response to provisional consideration, paragraph 57, citing paragraph 8 of Summary of a hearing with easyJet. In fact, 
easyJet said that it had no evidence of any change in competition between Stansted and Heathrow. It said that the potential for 
a third runway had changed, but it did not see that changing competition now or in the future.  

http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/110512_baa_response_to_provisonal_consideration.pdf�
http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/easyjet_summary.pdf�
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51. BAA noted CAA’s comment about the more timely way in which Gatwick responded 
to the threat of significant snowfall in December 2010 (see paragraph 58(c)). In 
response, BAA said that this analysis failed to consider, for example, what it said was 
Stansted’s excellent performance in November and December 2011 in response to 
the threat of snow. BAA also noted Ryanair’s view that separate ownership of 
Gatwick had not stimulated a competitive response by Stansted (see paragraph 63) 
and said that there was no rational basis for a view that Gatwick’s competitive 
behaviour depended on the ownership status of Stansted, and that it would be 
perverse for the CC to require BAA to divest Stansted to make Gatwick behave more 
competitively.  

The views of third parties 

52. Only one third party commented on whether the change in government policy was an 
MCC (Ryanair—see paragraph 59). However, third parties did provide evidence on 
an issue related to the implications of the change in government policy, namely the 
scope for competition in the absence of new runways. This evidence focused on 
what had happened in terms of price and non-price competition since Gatwick had 
been under separate ownership. 

Gatwick 

53. Gatwick provided us with a list of changes since it had been under separate owner-
ship. These included: 

(a) review of security procedures to speed customer flow, with changes that in some 
cases exceed the existing quality standards in the regulatory price control settle-
ment; 

(b) acceleration of reopening of inter-terminal transit system by two months; 

(c) introduction of Assistance Lane security screening; 

(d) collaborative working between airports, airlines and NATS; 

(e) collaborative working with Network Rail to secure a £53 million upgrade to rail 
station at Gatwick; 

(f) recontracting of people with reduced mobility (PRM) services to address a 
service quality issue; 

(g) introduction of a long-haul incentive programme; 

(h) securing the granting of initial permissions to allow commercial operation of A380 
aircraft; 

(i) achievement of environmental standards; 

(j) new check-in products; and 

(k) publishing ground-handler baggage performance indicators.15

 
 
15 Gatwick’s comments on what has happened since its change of ownership can be found in the 

 

submission from Gatwick 
Airport, pp2–4, and summary of a hearing with Gatwick Airport and GIP, paragraphs 5–27. 

http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/third_party_submission_gatwick.pdf�
http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/third_party_submission_gatwick.pdf�
http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/third_party_submission_gatwick.pdf�
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54. In May 2011, Gatwick appointed a PR agency, The Red Consultancy, with the aim of 
encouraging airline users to think of Gatwick as their airport of choice for flights that 
begin or end in the South-East.16

55. Gatwick told us that under the long-haul incentive programme (see paragraph 53(g)) 
it had shared with a number of airlines some of the risk of start-up of new long-haul 
routes for three years. It told us that this had been well received by some of its long-
haul airlines and they had started to use the benefits of that programme. It told us 
that it was targeting 23 long-haul operators, and to date the incentive scheme had 
been taken up by three airlines ([]). The [] involved [] switching from Heathrow 
to Gatwick; the other [] flights were new to Gatwick. Three more airlines using the 
scheme have been announced but are yet to commence flights from Gatwick: Air 
Nigeria will commence a new service to Lagos in September 2011, Vietnam Airlines 
will commence new services under the long-haul incentive scheme in December 
2011, and Air Asia is moving routes to Gatwick which have been using Stansted.  

 Further, we were told by Gatwick that British 
Airways (BA) had switched its Malaga route from Heathrow to Gatwick owing to 
improved slot times.  

56. Gatwick said that there was active competition between airports in the South-East, 
with airlines expanding the number of services from Gatwick and taking the opportun-
ity to switch their services between competing airports.  

57. Gatwick told us that it had started consultation with airlines on an updated 
Masterplan. It told us that this forecast growth up to 40 million passengers per annum 
(mppa) by the end of Q6 (2019) and possibly 45 mppa in the early 2020s. Gatwick 
told us that the Masterplan continued to identify a two-runway airport layout and that 
land continues to be safeguarded for a second runway. 

CAA 

58. The CAA gave us examples of what it said were encouraging signs that separate 
ownership has led to positive changes in the airports’ behaviour. It cited: 

(a) the changing commercial relationship between airports and airlines; 

(b) operational innovations (for example, assistance lanes for security clearance of 
passengers with reduced mobility and families with young children); and 

(c) the more timely way in which Gatwick responded to the threat of significant snow-
fall in December 2010. 

Ryanair 

59. Ryanair told us that the change in government policy was entirely predictable from 
indications given during the original investigation and was therefore not an MCC. 

60. Ryanair also said that ‘Regardless of the current position of the Coalition 
Government, it is scarcely credible that UK Governments will, in the medium term, be 
capable of resisting the need for further (appropriately located, regulated and con-
structed) additional runway capacity’.17

 
 
16 Reported in PR Week, 6 May 2011, and The Sunday Times, 8 May 2011. 

 

17 Representations by Ryanair Limited as to the remedies to be imposed on BAA Limited, paragraph 13. 

http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/ryanairs_submission.pdf�
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61. Ryanair said that Gatwick management had made the passenger experience at the 
airport more pleasant, and that it had noticed improvements in the security area, as 
well as increased productivity.18

62. However, Ryanair commented on a lack of price competition from Gatwick since it 
came under separate ownership and noted that Gatwick had announced its intention 
to price up to the price cap in 2011/12. Ryanair said that Gatwick would only behave 
competitively if it came under competitive pressure from Stansted—something that it 
said would not happen unless Stansted was under separate ownership from BAA.

 

19

63. Ryanair also said that separate ownership of Gatwick had not stimulated a competi-
tive response by Stansted.

  

20 Ryanair said that the divestment of Stansted would, in 
all likelihood, give rise to different and more competitive conduct on the part of 
Stansted, which would in turn spark more competitive conduct by Gatwick.21

easyJet 

  

64. easyJet commented on a lack of price competition from Gatwick since it came under 
separate ownership. easyJet said that it had seen very little switching, and ‘certainly 
no generous offers to encourage traffic’.22 easyJet also said that there had been 
some positive improvements to the airport, particularly on the passenger experience 
side.23

Unite 

 

65. Unite said that there had not been any discernible change to the level of competition 
since the sale of Gatwick, which it considered to be an MCC.24 It said that ‘contrac-
tors have been put under considerable pressure to deliver their services for less’,25 

and that ‘one airline at Gatwick has stopped using one of the ground handling com-
panies simply because the quality of the service has been so poor’.26

What we said in the 2009 report 

 

66. We summarize here what we said in the 2009 report which is most relevant to the 
issues raised by BAA under this proposed MCC. We set out what we said on: the 
purpose of divesting Stansted, which is relevant to the question of the importance of 
new runway capacity for the remedies decided in the 2009 report; the prospects for 
new runway capacity, where we noted the uncertainties about new runway capacity 
coming on stream; and the benefits to be expected in the absence of new runways, 
where we considered in depth the benefits to be expected. 

What the 2009 report said about the purpose of divesting Stansted 

67. We start by considering why we concluded in the 2009 report that divestment of 
Stansted was necessary.  

 
 
18 Summary of a hearing with Ryanair, paragraph 11. 
19 Representations by Ryanair Limited as to the remedies to be imposed on BAA Limited, paragraph 30. 
20 Representations by Ryanair Limited as to the remedies to be imposed on BAA Limited, paragraph 29. 
21 Ryanair response to provisional consideration, paragraph 20. 
22 Summary of a hearing with easyJet, paragraph 11. 
23 Summary of a hearing with easyJet, paragraph 12. 
24 Unite response to the CC review of their decision regarding the future of BAA airports. Unite’s proposed MCC is considered 
in paragraphs 250–255. 
25 Unite response to the CC review of their decision regarding the future of BAA airports, paragraph 1.7. 
26 Unite response to the CC review of their decision regarding the future of BAA airports, paragraph 4.8. 

http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/110201_ryanair_summary.pdf�
http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/ryanairs_submission.pdf�
http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/ryanairs_submission.pdf�
http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/Ryanair_response_to_MCC.pdf�
http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/easyjet_summary.pdf�
http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/easyjet_summary.pdf�
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68. The Act27

(a) ‘Common ownership of the three BAA London airports is a feature of the market 
which prevents competition between them (see paragraph 5.42(b)). The intensity 
of that competition may initially be limited by current capacity constraints and 
price controls, but these constraints are themselves at least in part the result of 
common ownership.’ (Paragraph 8.4(a)(ii).) 

 requires the CC to take action to remedy each AEC, or any detrimental 
effects on customers, that may result from the AEC. The AEC findings in Section 8 
included three AECs related to common ownership in London. These were: 

(b) ‘Common ownership of the BAA London airports is also a feature of the market 
that, inter alia, restricts or distorts competition between airports in relation to 
capacity development.’ (Paragraph 8.4(a)(iv).) 

(c) ‘Common ownership of the BAA London airports also exacerbates the inade-
quacies of the regulatory system, reducing the benefits of regulation and distort-
ing competition between airlines.’ (Paragraph 8.4(a)(v).) 

69. The key problem being addressed was set out in paragraph 9.1: 

BAA’s ownership of the four28

leading to a conclusion that there was ‘no competitive market for airport services’ 
(paragraph 9.2). In terms of the consequences, in paragraph 9.3 we said: 

 south-east airports prevents any compe-
tition between them … In the London area there is an almost complete 
absence of competition and almost total market failure … Airlines and 
passengers at BAA’s airports have either been entirely deprived, or 
substantially deprived, of the innovation, enterprise and concern for 
their interests that competition brings. These shortcomings, which are 
extensive, have been felt by airlines and passengers alike in prices 
and/or quality of service ... 

The consequences of common ownership and the absence of compe-
tition are most obvious in aspects of BAA’s performance—its lack of 
engagement with its airline customers, insufficient strategic manage-
ment of the airports, inefficient investment by BAA at airports in the 
South-East in particular, and an unsatisfactory passenger experience at 
many BAA airports. 

70. The 2009 report clearly found that the AEC in question was driven by common 
ownership. The purpose of the remedy requiring the divestment of Stansted was to 
address the AECs caused by common ownership as they related to Stansted and its 
interaction with Gatwick and Heathrow. Addressing the AECs put in place the 
conditions for all forms of competition to develop.29

 
 
27 

 

Section 138. 
28 During the original investigation, we focused on four BAA airports in the South-East: Heathrow, Gatwick (since divested); 
Stansted; and Southampton. We decided that the divestment of Southampton was not required, and that the divestment of 
Gatwick would address the AEC of common ownership of Southampton, Heathrow and Gatwick. We do not consider 
Southampton in this document and therefore focus on the three airports (Heathrow, Gatwick and Stansted) in the South-East, 
29 See, for example, paragraph 9.9 of the 2009 report: ‘In the South-East, the benefits of competition would be felt most immed-
iately in service quality, but also, and to a more modest extent, on price.’  

http://www.legislation.gov.uk/ukpga/2002/40/section/138�
http://www.competition-commission.org.uk/rep_pub/reports/2009/545baa.htm�
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What the 2009 report said about the prospects for new runway capacity 

71. The 2009 report did not assume that new runway capacity in the South-East would 
necessarily be forthcoming over the next several years.30 For example, we noted that 
‘There is as yet no certainty on the implementation of plans for additional runway 
capacity at either Stansted or Heathrow, the earliest date for which is unlikely to be 
before 2017’.31 We also noted that government support for a third runway at 
Heathrow was contingent on stringent environmental requirements being met,32 and 
that new runways might not be constructed, because of a failure to receive planning 
permission.33

72. It was, and is, our view that government support (or indeed the government’s desire 
for a new runway) appears to be a prerequisite for a new runway. However, govern-
ment support in itself is not enough, as there are other hurdles, most notably the 
planning process, to overcome.  

 

Expected benefits 

73. We consider here what we said in the 2009 report about the expected benefits of 
intervention. As a precursor, we consider what we said about how competition 
occurs. In paragraph 6 of the Summary of the 2009 report, and paragraph 3.23 of the 
2009 report, we noted that the competition observed between non-BAA airports in 
the UK was generally between airports with spare runway capacity or runway capa-
city that can readily be expanded. BAA said that this paragraph showed that ‘compe-
tition between airports is generally between airports with spare capacity or capacity 
that can readily be expanded’.The paragraph did not address the question of whether 
there can be competition where only one of the airports has little or no spare runway 
capacity.  

74. The 2009 report made clear (in paragraphs 5.17, 5.42 and Appendix 10.1, para-
graphs 10 and 51) that competition between Heathrow and Stansted could only be 
effective if they were under separate ownership. 

75. In the 2009 report, we noted that significant benefits may be expected to come from 
competition in relation to the development of runway capacity, and subsequent 
competition for runway slots based on new runway capacity. However, the 2009 
report also considered extensively the benefits of divestment in the absence of run-
way capacity—in particular, Appendix 5.1 looked in detail at the potential for compe-
tition between BAA airports within existing runway capacity constraints.34

76. In paragraph 5.17 of the 2009 report, we stated ‘that separate ownership of Stansted 
would result in significant competitive interactions between it and both Heathrow and 
Gatwick’. We then cited five competitive interactions: 

 Further, 
Appendix 10.1 looked at the need to divest both Gatwick and Stansted, focusing on 
both new-runway-related competition and non-new-runway-related competition. 

 
 
30 In terms of the timing of any new capacity, we said in paragraph 4.15(c) of the 2009 report: ‘Government policy, as set out in 
the White Paper and subsequent statements, supports new runway and associated terminal capacity at Heathrow and at 
Stansted, and may potentially lead to more capacity, subject to environmental requirements being satisfied and the final out-
come of planning inquiries, by around 2017 at Stansted and 2020 at Heathrow.’  
31 Paragraph 4 of the Introduction and background of the 2009 report. 
32 Paragraphs 4.15(c) and 10.38 of the 2009 report. 
33 Paragraph 10.170 of the 2009 report. 
34 BAA said that the analysis in Appendix 5.1 was rudimentary and had been superseded by events and material changes in the 
market since the 2009 report (BAA response to provisional consideration, paragraph 78). Appendix 5.1 is an integral part of the 
2009 report, which stands, and in our judgement the analysis in that appendix is suitable for our purposes. Given that we find 
only one significant change since the 2009 report, relating to new runway capacity, it follows that we do not accept that the 
analysis in Appendix 5.1, which looks at competition in the absence of new runway capacity, is out of date.  

http://www.competition-commission.org.uk/rep_pub/reports/2009/545baa.htm�
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http://www.competition-commission.org.uk/rep_pub/reports/2009/545baa.htm�
http://www.competition-commission.org.uk/rep_pub/reports/2009/545baa.htm�
http://www.competition-commission.org.uk/rep_pub/reports/2009/545baa.htm�
http://www.competition-commission.org.uk/rep_pub/reports/2009/545baa.htm�
http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/110512_baa_response_to_provisonal_consideration.pdf�
http://www.competition-commission.org.uk/rep_pub/reports/2009/545baa.htm�
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(a) Gatwick is the closest substitute for Stansted and Stansted is the 
second-closest substitute for both Heathrow and Gatwick.  

(b) The strong substitutability between Gatwick and Stansted stems 
from the combination of catchment overlaps and the significant 
presence of LCCs at both airports.35

(c) In recent years, many of the competitive pressures on short-haul 
services at Heathrow have come from the growth of LCCs at 
Stansted (see paragraph 3.123).  

 

(d) Only Stansted and Heathrow have government support for new 
runways. Separate ownership of these two airports gives the 
opportunity for them to compete on the design, cost and timing of 
major increments of capacity. 

(e) Following the building of a second runway at Stansted, Stansted 
would have a substantial share of London airport runway capacity 
(about 30 per cent—see Table 5.1) even after a third runway is 
constructed at Heathrow. We would expect Stansted to seek to 
attract airline business from the other airports, and for them to 
respond. The process of rivalry to win and retain airlines will induce 
the airports to improve their offerings to the benefit of airlines and 
customers. 

77. Only the last two of these competitive interactions relate directly to new runway 
capacity. In response to our provisional consideration, BAA said that the text in 
paragraph 76(a) ‘concedes that Gatwick is the most relevant competitive threat to 
both Heathrow and Stansted (and does not address the scope for competition 
between Heathrow and Stansted)’, and referred to Stansted as a ‘second order’ 
constraint.36

78. We noted in the 2009 report that in the absence of any previous competition between 
the south-east airports it was difficult to know what forms competition would take. 
However, the 2009 report listed several ways in which competition may be expected 
to manifest itself even within existing runway capacity constraints (Appendix 5.1, 
paragraph 6): 

 But this point is considered in Appendix 10.1, paragraphs 20 to 53, of 
the 2009 report, where we found that Heathrow was the second-closest substitute for 
Stansted and Stansted was the second-closest substitute for Heathrow (in both 
cases after Gatwick). Whilst Gatwick was found to be the closest substitute, Stansted 
remained, in our judgement, an important alternative to Heathrow and the data on 
substitutability showed us that Stansted and Heathrow can impose an important 
competitive constraint on each other. We explained why Stansted should be divested 
in addition to Gatwick in Appendix 10.1, paragraphs 35 to 53, of the 2009 report, an 
analysis which is not undermined by the change in government policy. 

• in relation to Stansted and Gatwick, competition to fill off-peak slots either by re-
balancing peak/off-peak landing charges or by offering greater off-peak discounts 
to individual airlines;37

 
 
35 LCCs account for about 90 per cent of ATMs at Stansted and an increasing percentage at Gatwick, where both full service 
scheduled and charter flights have declined and where easyJet has replaced BA as the largest airline.  

 

36 BAA response to provisional consideration, paragraphs 16 and 59. 
37 We considered this scenario in Appendix B of our Stansted Q5 report. 

http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/110512_baa_response_to_provisonal_consideration.pdf�
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• in relation to Heathrow and Gatwick, competition to increase passenger numbers 
by rebalancing the landing and per-passenger charge; 

• in relation to all three of BAA’s London airports, competition for users by improv-
ing service quality; and 

• also in relation to all three of BAA’s London airports, competition via different 
commercial strategies, eg for higher-value users such as airlines which convey a 
higher number of passengers per air transport movement (ATM) or those passen-
gers who contribute disproportionately to retail revenues.  

79. We concluded in the 2009 report that, in the absence of new runways, ‘competition to 
invest and innovate, even in the short term, could be intense’ (Appendix 5.1, para-
graph 4). We also saw scope for some price competition (albeit modest in scale and 
largely confined to competition to fill spare off-peak capacity38).39

80. The report also noted that ‘traffic volume at all London airports is currently declining. 
To the extent this results in more spare capacity, there may be more scope for price 
competition within existing constraints’ (paragraph 5.12, footnote 1), and in Appendix 
5.1, paragraph 5, of the 2009 report we said that ‘we note that if the downturn results 
in more spare capacity than we have envisaged, then the scope for competition will 
be larger’. We consider this point further from paragraph 

 

107. 

81. In the 2009 report, we noted that the full range of benefits of the sale of Stansted 
could not be predicted with precision, given BAA’s uninterrupted common ownership 
of the three largest airports in the South-East (see paragraphs 9.2 and 10.67), and 
the potential that separate ownership of the three airports changes and enhances the 
way the market serves customers. In the 2009 report, we assessed the benefits of 
divestiture in qualitative terms, comparing the benefits of commercial rivalry as seen 
in the comparator airport pairs with the disadvantages of there being no such rivalry 
in the BAA airports. The absence of such rivalry resulted ‘notably in the absence of 
responsiveness to customers, quality of service deficiencies and a failure to ensure 
operating excellence’ (paragraph 10.105 of the 2009 report). 

Our assessment of the change in government policy 

82. As BAA has submitted, present government policy is currently to oppose new run-
ways at Heathrow, Gatwick and Stansted, and this is a change in government policy 
compared with the government policy at the time of publication of the report.  

83. As regards Ryanair’s submission that it was foreseeable that a change of 
Government might lead to a change in policy, we note that during the course of our 
investigation the then opposition parties’ positions on a third runway at Heathrow 
became clear. The Conservative Party was raising concerns on a third runway at 
Heathrow on environmental grounds in November 2007,40

 
 
38 See 

 and by September 2008 

Appendix 10.1, paragraph 24, of the 2009 report. 
39 BAA said that the 2009 report concluded that the scope for quality and price competition between Heathrow and Stansted 
was modest (BAA response to provisional consideration, paragraph 46). With regard to quality, BAA is incorrect. 
40 In November 2007, the then Conservative Shadow Transport Secretary Theresa Villiers said: ‘We recognize that the 
economic arguments for expanding Heathrow are much stronger than any other airport in the South East’. However, she said 
that ‘before a decision can be made on this critically important issue, we believe that four tests must be met—on NOx pollution, 
on noise, on alternative ways to meet demand and free up capacity, and above all, on meeting our climate change targets’ (see: 
www.conservatives.com/News/News_stories/2007/11/Heathrow_expansion_has_to_satisfy_four_key_environmental_tests.aspx).  

http://www.competition-commission.org.uk/rep_pub/reports/2009/fulltext/545_10_1.pdf�
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had clearly articulated its opposition to a third runway.41 The Liberal Democrats were 
also opposed to a third runway at Heathrow.42

84. We accept that opposition parties made clear in public their opposition to new runway 
capacity during the course of the original investigation and in our 2009 report it is 
clearly apparent that the timing and likelihood of new runway capacity was uncertain. 
However, the Coalition Government’s policy does represent a change since publica-
tion of our report in 2009. 

 

85. Having regard to the long time frame which we considered appropriate in our 
report,43 we considered whether government policy on new runways might be re-
considered in due course. In June 2011, the Chief Executive of BA was reported in 
the press as saying that BA had given up hope of a third runway being constructed at 
Heathrow. However, we noted that in recent months Gatwick,44 the City of London 
Corporation45 and the Mayor of London46 have been calling for new runway capacity 
in the South-East.47,48 In March 2011, BAA was reported to have welcomed remarks 
by the Mayor of London criticizing the Government’s refusal to discuss any new 
runways.49

60

 [] We also noted Ryanair’s view that it was scarcely credible that UK 
Governments would be capable of resisting the need for further runway capacity (see 
paragraph ), and that in response BAA said that there was ‘absolutely no basis’ for 
the CC to rely on Ryanair’s ‘unsubstantiated claim’.  

86. The DfT’s Business Plan sets out the Government’s commitment to create a sustain-
able framework for UK aviation. The Government published Developing a 
Sustainable Framework for UK Aviation—Scoping Document on 30 March 2011. The 
scoping document asks strategic questions to inform the development of a new 
aviation policy framework, which will be published for formal consultation in March 
2012 and formally adopted by March 2013. The document does not consult on new 
runway development in the South-East; it sets out that the Government’s ‘immediate 
priority is to make airports better not bigger’.50

 
 
41 See: 

 

www.conservatives.com/News/News_stories/2008/09/Giving_the_green_light_to_high_speed_rail.aspx. The then 
Conservative Shadow Transport Secretary Theresa Villiers set out in January 2009 the reasons for the Conservatives’ 
opposition to a third runway at Heathrow: ‘A third runway at Heathrow would inflict devastating damage to the environment and 
to the quality of life of millions of people and the Conservatives will fight them every step of the way.’ The concerns included: 
pollution from a third runway would increase the risk of serious illness and early death around the airport; the impact of aircraft 
noise from Heathrow on constituents from Greenwich to Reading; and the large increase to carbon emissions. (See: 
www.conservatives.com/News/News_stories/2009/01/Third_runway_at_Heathrow_will_be_an_environmental_disaster.aspx.) 
42 The Liberal Democrats have opposed a third runway at Heathrow since at least January 2009, citing environmental damage, 
the cost of that damage, and saying that a third runway was not needed to keep London competitive (see, for example: 
www.libdems.org.uk/press_releases_detail.aspx?title=Heathrow_expansion_will_lose_UK_billions_says_Kramer__&pPK=19c3
ff49-f8f8-42b0-8627-095abc74b41a). 
43 In paragraph 10.116, footnote 24, of the 2009 report we said ‘it is not unusual for the benefits of decisions relating to infra-
structure businesses to accrue over very long time frames: in the case of the third runway at Heathrow, the net economic 
benefits were calculated by the DfT over a 70-year period’. 
44 Letter to the Financial Times, published 11 January 2011. Also, the Chair of Gatwick Airport, Sir David Rowlands, said at a 
conference on 26 January 2011: ‘It is total nonsense to suggest building a high-speed rail network means there is no need to 
develop airports in the South East’ (see: 
www.travelweekly.co.uk/articles/2011/01/26/35906/former+advisor+slams+governments+high-speed+rail+policy.html).  
45 See: www.cityam.com/news-and-analysis/corporation-renews-call-third-runway.  
46 The Mayor has been primarily promoting a new hub airport in preference to new runways at existing south-east airports. The 
Mayor is opposed to a third runway at Heathrow (see paragraph E6 of A New Airport for London—part 1: The case for New 
Capacity (January 2011). 
47 In a letter to The Times, published 29 March 2011, 74 Chief Executives, Chairmen and senior executives called for all 
options, short and long term, to be considered to address growing demand. 
48 Moreover, London First said that the Government should consider all options for London's air transport infrastructure based 
on their merits and the UK's long-term prosperity, saying that demand in London alone was forecast to rise to 250 million 
passengers a year by 2030, whilst current airport capacity limited trips to around 140 million passengers a year (see 
www.london-first.co.uk/news/news-by-date/detail.asp?record=201).  
49 ‘Johnson attacks “crazy” airport policies’, Financial Times, 17 March 2011. 
50 Developing a sustainable framework for UK aviation: Scoping document, paragraph 1.7. 
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87. It is important to bear in mind, in addition, that the 2009 report itself recognized that 
the likelihood of new capacity becoming available in south-east England through the 
building of one or more new runways was subject to considerable uncertainty; but we 
still decided that the divestment of both Gatwick and Stansted was appropriate. 
Moreover, the fact that the UK Government’s current policy is to oppose new run-
ways does not make it impossible than new runways will come into use at some point 
during the next 30 years (particularly as pressure from UK businesses and other 
sources for new runways is continuing, and such pressure may well increase as the 
UK and the rest of the world gradually emerges from the recent period of economic 
difficulties).51

Our assessment of the implications of the change in government policy 

  

88. We have considered the implications of this development. In doing so, we recognize 
that, in light of what we said in 2009 on the likelihood of new runways, and the fact 
that current government policy does not necessarily bind future governments, the 
significance of the change in government policy should not be exaggerated. 

89. We considered first the extent to which the requirement to divest Stansted relied on 
the potential for competition in relation to the development of new runway capacity 
(BAA’s first point—see paragraph 43). 

90. We considered also BAA’s second point, by looking at what benefits could be 
expected from divestment in the absence of a new runway. We looked at what the 
2009 report said were the benefits of divestment in the absence of a new runway. We 
also consider the experience of the divestment of Gatwick and the effect on 
Stansted. We consider the extent to which spare capacity has increased since 2009 
and its implications. Finally, we consider developments at Stansted.  

91. BAA’s third point—that the effectiveness of the remedy has been invalidated and the 
basis relied upon in the 2009 report for the AEC findings and the requirement to sell 
Stansted has been nullified—was considered through a reassessment of the effec-
tiveness and proportionality of the divestment remedy (see paragraphs 265 to 339). 

The relationship between the potential for new runway capacity and the requirement 
to divest Stansted  

92. As set out in paragraphs 67 to 70, the AEC was attributed to common ownership, 
and as explained in paragraphs 75 and 76, the benefits anticipated did not rest solely 
upon new runway capacity.  

93. Our assessment of the effectiveness and proportionality of the remedies did never-
theless take account of the benefits that could be expected to arise if additional run-
way capacity were introduced.  

94. However, these were far from being the only benefits which we foresaw. We now go 
on to look at the many competition benefits that are not dependent on new runway 
capacity.  

 
 
51 In the 2009 report we assumed that the benefits of remedies should be considered over a 30-year time horizon, and we 
follow the 2009 report in doing so again. 
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The benefits to be expected from divestment in the absence of new runway capacity 

95. As noted in paragraph 47, BAA said that the 2009 report found that there were only 
service quality and modest pricing benefits available in the absence of new runway 
capacity—and moreover that the ability to compete on service quality was dependent 
on the availability of capacity.  

96. As set out in paragraphs 73 to 81, we considered in the 2009 report the benefits to 
be expected in the absence of new runway capacity. We concluded in the 2009 
report that, in the absence of new runways, ‘competition to invest and innovate, even 
in the short term, could be intense’.52

97. In the 2009 report we also saw scope for some price competition (albeit modest in 
scale and largely confined to competition to fill spare off-peak capacity).

 It is clear that the ability to compete on service 
quality was not dependent on there being spare runway capacity.  

53

107

 We return 
to the scope for price competition now in the absence of new runways in paragraph 

. 

98. We note BAA’s comment that there was no rational basis for a view that Gatwick’s 
competitive behaviour depended on the ownership status of Stansted. The remedies 
are not aimed solely at optimizing the competitiveness of Gatwick. The purpose of 
the remedy requiring divestment of Stansted is to encourage competition between all 
three airports in the South-East, and the benefits of divestiture will include both a 
more competitive approach from Stansted, and a competitive response from Gatwick 
and Heathrow to Stansted’s changed approach. 

99. In considering the scope for competition absent new capacity, the 2009 report also 
found that under separate ownership the CAA would be able to collect three sets of 
accounts produced by independent operators allowing it to benchmark their perform-
ances through a process known as comparative competition (paragraph 6.64 of the 
2009 report). We noted that this had the potential to reduce the costs of regulation 
significantly (paragraph 6.65) and that the improvements in service quality as a result 
of comparative competition could also be significant (paragraph 6.72). 

• Developments since the 2009 report—the experience of the divestment of 
Gatwick 

100. We have looked at whether there are any signs of competition developing in the 
South-East since the divestment of Gatwick. In doing so, we note Unite’s comment 
that there has been no discernible change to the level of competition (paragraph 65). 
We recognize that Gatwick has only been under new ownership for a year and a 
half,54

55

 and we would not expect the full scope of competition between airports as a 
result of Gatwick being separately owned to develop fully in such a short time frame. 
For the reasons set out below, we find that there are some tangible signs already of 
non-price competition to attract airlines and their customers by Gatwick, and a 
scheme aimed, among other things, at encouraging airlines to switch long-haul flights 
to Gatwick using financial incentives (see paragraph ). 

101. There has been some switching of airlines from Stansted to Gatwick since the 2009 
report (as well as one route switching from Heathrow to Gatwick). Gatwick said that 
the main attraction of Gatwick for switching airlines was a strong catchment area, but 

 
 
52 Appendix 5.1 of the 2009 report, paragraph 4. 
53 Paragraph 10.41(b) of the 2009 report. 
54 As noted in paragraph 18, the sale of Gatwick was completed on 3 December 2009. 
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that the airlines would also have looked at the way service improvement was being 
driven through when deciding to switch to Gatwick. We note that the long-haul 
incentive scheme has not yet resulted in significant levels of switching to Gatwick 
from other airports, but this appears to us to be an example of Gatwick seeking to 
win airlines and their customers using price competition. 

102. In our view, as noted in paragraphs 53, 54 and Appendix A, there are tangible signs 
already of non-price competition for airlines and their customers by Gatwick, for 
example in terms of improving the customer security experience, development of 
baggage facilities and its capital expenditure process. This evidence is encouraging; 
although Gatwick has not been under separate ownership for very long, the evidence 
is in line with what we would expect to develop over time. We would expect benefits 
from service quality improvements to continue at Gatwick and to intensify with further 
competitive rivalry and also to arise at Stansted once it is independently owned. 
Gatwick’s appointment of an agency to encourage airline users to think of Gatwick as 
their first choice airport in London (see paragraph 54) appears to us to be in line with 
our view that airports can and, when faced with competition from neighbouring air-
ports, will compete for end-customers.  

103. To the extent that Gatwick and Stansted are now in competition, we would expect the 
competitive constraint on Stansted to have increased, but that this would not have 
removed the need for Stansted and Heathrow to be under separate ownership. We 
set out in paragraphs 10.46 to 10.54 and Appendix 10.1 of the 2009 report why we 
believed that BAA’s ownership of Heathrow and Stansted was a feature that gave 
rise to an AEC, even in circumstances in which Gatwick had been divested. In 
summary: 

(a) We found that a significant number of their non-transfer passengers viewed 
Heathrow and Stansted as close or effective substitutes for each other (para-
graph 10.47), and we believed that substitution by non-transfer passengers would 
influence the decisions taken by the operators of Heathrow and Stansted (para-
graph 10.48).  

(b) We did not accept BAA’s view that airport operators could not influence the 
choice passengers made in relation to which airport they flew from or to (para-
graph 10.49).  

(c) We also disagreed with BAA that excess demand at Heathrow precluded compe-
tition between Heathrow and Stansted from emerging. This view ignored the 
dynamic element of rivalry55

 
 
55 BAA said, in footnote 3 of its 

 and the distortions that common ownership would 
give rise to in this respect. Specifically, in adopting this view BAA overlooked the 
constraint Heathrow could provide on Stansted through capacity expansion 
and/or improvements to service quality (see paragraph 10.50 of the 2009 report). 
It also overlooked the possibility that competition from Stansted on short-haul 
feeder flights, which were vital to the profitability of long-haul services, could over 
time erode Heathrow’s position as a hub. This prospect provided a strategic 
incentive to Heathrow to offer better conditions (either in terms of price or service) 
to its established airline customers in order to protect the profitability of such ser-
vices (see paragraph 10.51 of the 2009 report).  

response to our provisional consideration, that we specifically associated ‘dynamic element of 
rivalry’ with capacity expansion. This is incorrect. As we explained in paragraph 5.21 of the 2009 report: ‘Competition is a 
dynamic process of rivalry between firms seeking to win customers’ business over time ... Rivalry has numerous beneficial 
effects: prices and costs are driven down, and innovation and productivity increase, so increasing the quality and, more gener-
ally, the diversity of choice available to customers. Further, markets that are competitive generate feedback from customers to 
firms who, in consequence, direct their resources to customers’ priorities. In addition firms are encouraged to meet the existing 
and future needs of customers as effectively and efficiently as possible.’ 
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(d) We also thought that the then Government’s support for a second runway at 
Stansted increased the likelihood of the next round of runway capacity being at 
Heathrow and Stansted, as envisaged by the White Paper, and hence that con-
tinuing common ownership of Heathrow and Stansted would prevent competition 
between them in the design, cost, timing and allocation of this particular capacity 
(see paragraphs 10.52 and 10.53 of the 2009 report).  

104. In light of the change in government policy, the last of these reasons is no longer 
relevant and, accordingly, the likelihood for new runways becoming available in 
south-east England within the next 30 years appears lower than was the case at the 
time of the 2009 report. However, the first three reasons remain. Moreover, the 
reduction in passenger numbers using Stansted, and in the number of ATMs at 
Stansted, means that there is now significantly more spare runway capacity at 
Stansted than there was in 2009, which further strengthens the prospects of Stansted 
being able to compete with Heathrow as set out in subparagraph (c) above.  

105. We noted Unite’s submission about ground handling and pressure on delivery at 
Gatwick (see paragraph 65). The evidence cited by Unite, of pressure to deliver ser-
vices for less and changing provider on service quality grounds, is evidence that we 
would usually associate with competitive pressures to control costs and deliver better 
services. We also note that ground handling at Gatwick is a separate activity that is 
the responsibility of the airlines rather than the airport. 

• Developments since the 2009 report—the increase in spare capacity 

106. In the 2009 report, we found scope for modest price competition. We note that the 
level of price competition envisaged was not sufficient to remove the need for price 
caps at Stansted and Gatwick before new runway capacity became available (see 
paragraph 10.344 of the 2009 report). We also note that since the 2009 report 
Stansted’s passenger numbers and ATMs have dropped, freeing up spare runway 
capacity (see paragraphs 174 to 177), and that Gatwick told us that, with better use 
of the slots and maybe larger and fuller planes, it believed it could increase its 
passenger capacity from approximately 32 million to maybe 45 million.56,57

107. The 2009 report considered that ‘if the downturn results in more spare capacity than 
we have envisaged, then the scope for competition will be larger’.

 

58 The 2009 report 
found that the conditions for some price competition across all three London airports, 
based on spare runway capacity at Stansted and Gatwick, had been created, and 
this would develop if the operators of those airports take advantage of the opportunity 
—something which would be more likely if Heathrow and Stansted were under separ-
ate ownership (see Appendix 10.1 of the 2009 report).59

108. It is clear that there is now significantly more spare capacity at Stansted than at the 
time of the 2009 report. The reduction in ATMs and passenger numbers is outlined in 
paragraphs 

 

175 to 177 and Figures 1 to 4; also see paragraph 132. In our judge-
ment, that extra capacity could be used to compete for airline business against other 

 
 
56 Summary of a hearing with Gatwick Airport and GIP, paragraph 28. 
57 BAA said that it had previously shown us evidence of how it expected Gatwick to grow to handle over 40 million passengers 
per year. Its 2006 interim masterplan expected this by 2030, and evidence submitted in 2007 said that it expected to achieve 
increases in passenger numbers through better use of slots, larger aircraft and higher load factors (BAA response to provisional 
consideration, paragraph 63). We agree that Gatwick’s aim is similar to BAA’s aim. However, the conditions for competition to 
develop between Gatwick and Heathrow are in now in place with the two airports under separate ownership—as we said in 
paragraph 9.1 of the 2009 report: ‘BAA’s ownership of the four south-east airports prevents any competition between them’.  
58 Appendix 5.1, paragraph 5. 
59 Ryanair said that Heathrow was also not operating at full capacity, though it was nearing its pre-T5 demand levels. It said that 
T5 was intended to provide increased capacity at Heathrow (Ryanair response to provisional consideration, paragraph 6). 
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airports under separate ownership, with lower prices or improved services used to 
encourage airlines to switch. As noted in paragraph 5.19 of the 2009 report, we 
believe it is self-evident that increased scope for competition will enable competition 
to develop and benefit customers, even if it is not possible to specify precisely how 
that competition will develop.  

109. We note easyJet’s view on the scope for competition between Heathrow and 
Stansted (see paragraph 49 and its footnote). We recognize that easyJet is unlikely 
to be interested in moving operations to Heathrow, because of the difficulty Heathrow 
would have in meeting, for example, LCCs’ turnaround times. However, we are 
satisfied that Stansted can serve a wide variety of airlines and could compete with 
Heathrow for flights.  

110. As noted in paragraph 49, in the 2009 report we also considered BAA’s 2007 
evidence regarding economic incentives of airports under common ownership when 
only one has spare runway capacity. BAA has said that under common ownership 
Stansted would have every incentive to market itself aggressively to attract as much 
Heathrow traffic as possible. In practice, we are not aware of any switching between 
Heathrow and Stansted under common ownership. As noted in paragraph 238, 
BAA’s view is that the two airports serve different markets. If this were the case, then 
it would be an explanation for the lack of switching. However, we see scope for 
competition irrespective of whether or not there is new runway capacity—see para-
graph 238—but, as noted in paragraph 9.1 of the 2009 report, common ownership 
prevents competition—such as encouraging switching—between airports. 

111. Overall, even without new runways being built, there would now be a significantly 
greater level of competition for customers and airlines between Heathrow and 
Stansted if they were under separate ownership than there was at the time of the 
2009 report. This is a result of the extra spare capacity at Stansted created by the 
decline in passenger numbers and ATMs since the 2009 report. In any event, we do 
not factor competition based upon this extra capacity into our decision on whether 
divestment of Stansted is proportionate; as noted in paragraph 285, we simply note 
that this is an extra benefit which might be expected to arise. 

112. The change in government policy changes the prospects of new runway capacity 
coming on stream in the foreseeable future. It does not change the scope for compe-
tition between airports in the absence of new runway capacity. In our 2009 report, we 
made clear that the timing and likelihood of new runway capacity was uncertain. We 
therefore considered in some detail in the 2009 report the scope for competition 
within existing capacity constraints. As we do not find, in our analysis of other sug-
gested MCCs, any significant changes relating to competition absent new capacity, in 
our judgement we do not need to undertake a completely new assessment of the 
scope for competition between Heathrow and Stansted set out in the 2009 report. 
The detailed assessment conducted in 2009 (see Appendix 5.1 of the 2009 report) in 
our view remains the appropriate analysis of the scope for competition in the 
absence of new runway capacity.  

• Conclusions on the benefits and scope for competition absent new runway 
capacity 

113. In the 2009 report, we found that competition to invest and innovate, even in the 
short term, could be intense. There is evidence that, since it came under separate 
ownership, Gatwick’s management has taken actions to improve the customer 
experience and encourage airlines to use Gatwick. This evidence is encouraging, but 
we do not expect that this yet reveals the full scope for competition which is achiev-
able without new runway capacity (see paragraph 102). 
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114. In 2009, we also found scope for modest price competition. Moreover, we have found 
that the reduction in passengers and ATMs at Stansted since 2009 means that there 
is now significantly more spare runway capacity at Stansted. As a result, even with-
out new runways being built, under separate ownership there is now significantly 
greater scope for competition for airlines and their customers between Heathrow and 
Stansted  

115. We find therefore that there are significant benefits that may be expected to accrue 
from the divestment of Stansted in the absence of new runway capacity. 

Conclusions on the change in government policy 

116. The change in government policy since 2009 has reduced the likelihood of the intro-
duction of a new runway in south-east England within the next 30 years. As a result, 
government policy is also likely at least to delay the competitive benefits to be 
expected from a new runway, and as a result, there is a reduced likelihood than there 
was at the time of the 2009 report that those benefits will accrue during the next 30 
years. 

117. Government support for new runways is a necessary but not sufficient condition for 
new runways to be built. Our 2009 assessment of the effectiveness and proportion-
ality of the remedies took account of the benefits that would be expected from the 
introduction of a new runway. 

118. However, these were not the only benefits of which we took account. We also found 
that competition to invest and innovate, even in the short term, could be intense and 
we found scope for modest price competition. Moreover, we have now found that the 
reduction in passengers and ATMs at Stansted means that there is significantly more 
spare runway capacity at Stansted than there was in 2009. This significantly 
increases the scope for competition for customers and airlines between Heathrow 
and Stansted without new runways being built than we envisaged in 2009. However, 
for this competition to materialize, Heathrow and Stansted would need to be under 
separate ownership. 

119. The AECs addressed by the divestment of Stansted relate to common ownership. 
This has not been changed by the change of government policy and it remains 
necessary to remedy these AECs.  

120. We conclude that it is appropriate to reassess the effectiveness and proportionality of 
the requirement to divest Stansted, taking account of reduced likelihood of new 
runway capacity coming on stream. In taking that approach, we have effectively 
assumed a scenario in which no new runways become available at any time over the 
next 30 years. We have done this even though it is possible that at least one new 
runway might well be built and come into use in the course of that period. 

2.  Intense competition between European airports to attract LCCs 

121. In the 2009 report, we accepted that non-neighbouring airports do exert a degree of 
constraint on one another, given that airlines (including, in particular, LCCs) are free 
to redeploy their aircraft from one airport to another. However, we regarded that 
constraint as being weaker than the constraint from neighbouring airports (ie airports 
that are likely to be seen as alternatives by end-customers) (see paragraph 3.8 of the 
2009 report). 
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122. The second MCC put forward by BAA was that there had been a substantial decline 
in traffic levels at Stansted because there had been an increase in the intensity of 
competition between non-neighbouring airports to attract LCCs. In this regard, BAA 
drew attention to a number of examples of LCCs ceasing to fly to from an airport (or 
reducing use of that airport), and redeploying aircraft to another, non-neighbouring, 
European airport.60

209

 This MCC was one of two MCCs put forward by BAA relating to 
the scope for competition between Heathrow and Stansted within current constraints. 
This proposed MCC considers the constraint on Stansted from non-neighbouring 
airports, and from Ryanair and easyJet, which BAA said had increased significantly 
since the report. The third MCC put forward by BAA (see paragraphs  to 233) 
relates to a decreased constraint on Stansted from Heathrow, which BAA said had 
consolidated its position as a hub airport. BAA said that these two MCCs, taken 
together, had resulted in a significant reduction in the scope for competition between 
Heathrow and Stansted within current constraints, compared with the situation at the 
time of the report.  

123. BAA noted that in Gatwick’s view there was active competition between airports in 
the South-East (see paragraph 56), and said that this supported its analysis that 
Stansted faced effective competition from UK and European airports (other than 
Heathrow), and that separate ownership of Heathrow and Stansted would add 
nothing to the powerful competitive constraints already acting on Stansted. This 
evidence, along with evidence received relating to a constraint BAA said would be 
imposed by London Southend Airport (‘Southend’) (see paragraph 134), led us to 
consider the constraint imposed by all non-BAA airports, both non-neighbouring 
European airports and those in the UK. 

124. In this section, we look first at what BAA said (paragraphs 125 to 147) and the views 
of third parties (paragraphs 148 to 164). We then set out what we said in the 2009 
report about competition between non-neighbouring airports and between airports in 
the South-East (paragraphs 165 to 172). We then make our assessment (paragraphs 
173 to 207).  

BAA’s submission 

125.  BAA said that there had been a substantial decline in traffic levels at Stansted, which 
it attributed primarily to LCCs taking a pan-European view of the market, with a 
consequent constraint from non-BAA airports putting LCCs in a strong position to 
constrain Stansted’s ability to raise charges, or reduce quality or range of services61

126. In paragraphs 37 and 38 of BAA’s response to our provisional consideration of 
MCCs, BAA said: 

 
(see paragraphs 62 to 79 of the BAA submission). BAA also pointed us to the 
annexes to Ryanair’s submission, which it said showed that Ryanair’s position sup-
ported BAA’s view that Stansted competed head-to-head with a large number of UK 
and European airports. 

37 Despite all the empirical evidence and airline decisions to the 
contrary, the CC maintains its position from the 2009 Report that the 

 
 
60 See Appendix 5 of BAA’s response to consultation on change in circumstances, and paragraph 25 and Appendix 1 of BAA’s 
response to the provisional consideration document. Examples cited included Ryanair’s withdrawal from Basle, Marseille and 
Pau airports, and reductions in services from Shannon, Girona, Alicante and four German airports. 
61 BAA’s submission combined a materially increased constraint from LCC airports with a materially reduced constraint imposed 
on Stansted by Heathrow to argue that divestment was disproportionate. We consider the two proposed changes separately. 
We do not find evidence that either constraint has changed significantly, and we do not find the impact of the two combined to 
be significant. 

http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/110512_baa_response_to_provisonal_consideration.pdf�
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competitive threat from non-neighbouring airports is weaker than that 
from neighbouring airports. 

38 In our view, it is not credible for the CC to maintain this position 
in light of the limited analysis as is reflected in the Provisional MCC 
Decision. 

127. We set out here the evidence we received from BAA related to these points. 

A fall in passenger numbers 

128. BAA drew attention to evidence that Stansted had seen a fall of 21 per cent in the 
number of passengers using Stansted from 2007 to 2010.62 In response to our 
provisional consideration, BAA said63

The constraint on Stansted from non-neighbouring European airports 

 that it was common ground that there has been 
a significant fall in traffic at Stansted since the 2009 report. 

129. BAA said that Stansted was operating in a pan-European market and the loss of 
passengers was primarily because LCCs were moving to other European airports 
and because the UK low-cost market had probably reached saturation point.64

130. BAA provided us with evidence which it said showed how Ryanair and easyJet had 
shifted weekly seat capacity around Europe since the publication of the 2009 report 
(see footnote to paragraph 122), and said that in its view this showed that LCCs did 
not now perceive there to be significant costs associated with switching capacity 
between non-neighbouring airports—and in fact LCCs considered these airports to 
be close and effective substitutes.  

  

131. BAA also provided us with details of Ryanair announcements of closing routes and 
opening other routes. BAA said that the evidence of Manchester Airport Group 
(MAG) showed that LCCs would switch capacity to take advantage of more profitable 
opportunities, and that we had underestimated the constraint on Stansted from 
competition between European airports for airline capacity . 

132. BAA also told us that the recession had been a factor in Stansted’s decline in pas-
senger numbers. BAA’s Chief Executive told us that:  

the economic recession since the publication of the final report has 
accentuated the difference between Heathrow and all our other airports. 
A simple piece of evidence to point to on that is the different passenger 
number performance. If you look at Heathrow at the peak or the trough 
we were down 1.5 per cent and through 2010 passenger numbers 
growing, on Heathrow terms anyway, rather strongly. All of our other 
airports, all of the point-to-point airports on the other hand, had double 
digit and larger declines and in many cases the decline is continuing 
right through to today. 

 
 
62 BAA submission, paragraph 62, and Appendix 1. 
63 BAA response to provisional consideration, paragraph 17. 
64 It said that the drivers for this were primarily: changes in relative taxation of aviation across different countries; strategic 
developments by LCCs in relation to other European markets; and an increase in yields that LCCs have been able to achieve in 
these markets relative to Stansted and the UK more generally. 

http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/baa_submission_on_mcc_non_confidential_version.PDF�
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and ‘In the economic decline the demand came down and we anticipate, and I think 
most forecasters anticipate, that that demand will return with the growth in the 
economy.’ 

133. In response to an invitation to comment on the extent to which the recession in the 
UK and Europe could explain the changes in the distribution of LCC traffic within 
Europe, BAA said that there was no meaningful relationship between the growth in 
LCC capacity and economic growth across European countries. To back this up, it 
provided us with an analysis which looked at the growth in seat capacity offered by 
Ryanair and easyJet between summer 2008 and summer 2010 in each of the ten 
largest LCC markets (defined by the combined weekly capacity offered by Ryanair 
and easyJet), set against the economic growth in those countries over the corres-
ponding period. It said that the analysis revealed no evidence of a meaningful 
relationship between the growth in LCC capacity and economic growth across 
European countries. BAA said that the two countries with the most significant growth 
in LCC seat capacity in absolute terms (Spain and Italy) had experienced among the 
worst economic conditions since the end of 2008. In contrast, the UK economy had 
performed more strongly over the relevant period than either Italy or Spain but had 
experienced a reduction in the seat capacity offered by Ryanair and easyJet.  

London Southend as a possible competitive constraint 

134. BAA noted that on 16 June 2011 easyJet announced its intention to establish a base 
at Southend Airport.65

135. BAA said that the move to Southend was evidence of the relative ease with which 
airlines were able to flex business models and operations and switch capacity to 
alternative bases at short notice. It said that the emergence of Southend was likely to 
have a significant impact on current and future market conditions at Stansted. 

 BAA said that it understood, based on recent conversations 
with the airline, that Southend had agreed a ten-year contract with easyJet, and that 
easyJet would initially switch three aircraft from Stansted when operations started in 
April 2012. BAA said that it believed the number of aircraft might well increase as 
easyJet’s operations at Southend became more established. 

136. BAA said that easyJet’s evidence on the destinations it could serve from Southend 
(paragraph 159) further illustrated the nature of the competitive environment in which 
Stansted now operated. It said that while certain routes might not be serviced from 
Southend, the vast majority of destinations currently served from Stansted would be 
accessible from Southend. BAA noted easyJet’s comment that at Stansed it had 
been unable to reach an agreement [] (paragraph 160); in response BAA said that 
easyJet [], and that this, along with its switching aircraft to Southend, showed that 
Stansted did not have significant market power. BAA said that easyJet’s decision to 
use Southend illustrated that the costs and barriers of switching were relatively low 
and that airlines were able to switch even when the commercial prospects might be 
considered uncertain. 

137. We also received evidence on this development from the Monitoring Trustee put in 
place to oversee developments at the airports which BAA might need to divest at the 
end of this process. The Monitoring Trustee told us that the development would result 
in the loss of three aircraft from Stansted, but would make available three peak slots 
to other airlines, which were expected to generate significant interest. Stansted 
management (part of BAA) had identified a risk that []. 

 
 
65 We report what easyJet told us about Southend in paragraphs 159–161. 
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138. The Monitoring Trustee also reported that Stansted management had said that whilst 
media reports said that it was a ten-year deal, [].  

139. Overall, the Monitoring Trustee reported that Stansted management did perceive 
some additional risk to the operational success of Stansted as a result of easyJet’s 
agreement with Southend and a potential threat to easyJet growth, although 
commercially given the capacity restrictions at Southend it was not considered a 
significant or long-term risk.  

140. In terms of the implications of this, BAA said that it showed that it was credible for 
airlines to establish new routes and switch aircraft to alternative airports with ease, 
and to switch those aircraft and route developments to different catchment areas in 
order to follow market movements. BAA said that it considered Southend likely to be 
a more effective competitor to Stansted than a separate Heathrow; Southend had 
available capacity and the ability to price at a level potentially well below that of 
Stansted, whist Heathrow had neither spare capacity nor was it likely that Heathrow 
would be able to offer equivalent or lower rates. 

LCC switching since 2009 

141.  BAA said that neither Ryanair nor easyJet had behaved as if they regarded 
Heathrow as a credible potential alternative to Stansted.66

142. BAA also said that, on the basis of our 2009 analysis, the majority of switching of 
routes and seat capacity since the 2009 report should have been observed between 
Stansted and neighbouring airports, with much less switching between Stansted and 
more distant airports; however, it said that in reality the exact opposite had been the 
case. 

 

143. Responding to evidence provided by easyJet (see paragraph 156), BAA said that we 
had not analysed easyJet’s evidence on planned movements reflecting capital mobil-
ity rather than a competitive constraint, or sought to understand the impact that 
capital mobility had on promoting competition between airports across Europe.67

144. Underpinning this view is BAA’s view on the scope for competition between Stansted 
and Heathrow. At an oral hearing with us, BAA’s Chief Executive said: 

  

The point I am making is that Heathrow does not compete with 
Stansted. I am not suggesting that when the airports were built that was 
the case. That is the situation that has evolved and it has become much 
clearer and more accentuated since the publication of your final report. 

and ‘There is no … prospect for competition between two quite separate market-
places: network airlines who want to operate out of Heathrow and point-to-point 
airlines who are very well served by Gatwick, Stansted and other point-to-point 
airports.’ 

145. BAA also said, in paragraph 47 of the BAA response to the provisional consideration, 
that its economic analysis, originally submitted in 2007, showed that Stansted would 
have every incentive in common ownership to market itself aggressively to attract as 
much Heathrow traffic as possible, and invited us to reconsider this evidence. 

 
 
66 BAA response to provisional consideration, paragraph 20. 
67 BAA response to provisional consideration, paragraph 32 
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Buyer power 

146. BAA said that Stansted’s two largest airline customers (Ryanair and easyJet) had a 
significant degree of buyer power as a result of their high share of overall traffic at the 
airport. It said they were in a stronger position than passengers to constrain airports 
because they could credibly threaten to move some or all of their services to a rival 
airport. It said buyer power had increased in recent years as the market share of 
Ryanair and easyJet at Stansted had grown from 83 to 89 per cent of passenger 
traffic since 2007.68 It told us in an oral hearing that what had happened since 2009 
was that the market power, which already existed, was evidenced by a threat to 
move planes elsewhere if an airline’s proposed terms were not agreed. In response 
to our provisional consideration, BAA said that the ability of a small number of airlines 
at Stansted to influence the airport’s performance, as set out by easyJet, represented 
a materially different set of circumstances from those assessed in the 2009 report, 
where the ability of a small number of airlines to influence the airport was not recog-
nized.69

147. In response to a suggestion that charges at Stansted had risen, BAA provided 
evidence to show that charges to Ryanair and easyJet had not risen significantly, and 
indeed had fallen in real terms since the publication of the report. [] As a result, 
charges to easyJet have fallen. 

 

The views of third parties 

Ryanair 

148. Ryanair believed that the fall in passenger numbers at Stansted was because it was 
too expensive for airlines to invest in capacity at Stansted, and there were airports 
elsewhere with capacity where investment was more attractive.70

149. Ryanair said that there was no significant competition to Stansted from non-UK air-
ports. It said that whilst it could, to a limited extent, mitigate its losses at Stansted by 
moving aircraft and developing bases in Europe, such action was no substitute for 
serving a key market around London and the South-East. It said that the figures 
quoted by BAA regarding Ryanair’s distribution of routes reflected a time of rapid 
fleet expansion and the need for Ryanair and easyJet to develop new markets. 
Ryanair also said that its decision to move some capacity from Stansted was, in 
effect, a decision partially to exit a market caused by BAA’s refusal to offer what it 
considered to be competitive terms.

 Ryanair also told us 
that the decline in traffic at Stansted reflected BAA’s focus on growing revenue from 
Heathrow, where Ryanair said that BAA earned far more per passenger than at 
Stansted and had a far greater incentive to facilitate growth. 

71

150. Ryanair also said that BAA did not price competitively so as to incentivize growth at 
Stansted and in consequence did not manage the airport efficiently, and that BAA’s 
management was taking no action to encourage growth at Stansted.

  

72

 
 
68 

 In response, 
BAA said that it was an unevidenced claim that it was taking no action to encourage 
growth, and that in fact there was clear evidence on its efforts in the dialogue on air-
port charges proposals in the annex to Ryanair’s submission.  

BAA submission, paragraph 74. 
69 BAA response to provisional consideration, paragraph 31. 
70 Summary of a hearing with Ryanair, paragraph 1. 
71 Ryanair response to provisional consideration, paragraphs 24 and 25. 
72 Representations by Ryanair Limited as to the remedies to be imposed on BAA Limited, paragraphs 28 and 29. 
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151. Ryanair disagreed with BAA that the UK LCC market had reached saturation point. It 
said that it had made repeated attempts to negotiate with BAA, so as to achieve sub-
stantial growth in Stansted’s passenger traffic, and that it could very substantially 
increase its passenger numbers at Stansted (and it showed us some correspon-
dence involving Ryanair and BAA on this subject from 2009).73 This was following a 
2007 rise in charges for Ryanair at Stansted once a previous agreement on charges 
had ended; Ryanair said that the passenger charge had increased from £5 to over 
£11 per departing passenger.74

152. Ryanair told us that a substantial London presence remained central to its business 
case. 

 

153. Ryanair told us that the airport charges it paid at Stansted were based on the 
Stansted tariff, and that it had not had a contract relating to airport charges since 
2007. Ryanair showed us letters between BAA and itself relating to as yet un-
concluded negotiations relating to the terms of a new contract for airport charges. 

easyJet 

154. easyJet said that one of the reasons for the decline was the recession.75

155. easyJet told us that it did not believe that non-neighbouring European airports com-
peted with UK airports because they were different markets and passenger demand 
was driven by location.

  

76

156. easyJet also told us that a substantial London presence remained central to its busi-
ness case. It said that the ability to switch planes to different airports reflected capital 
mobility rather than a real competitive constraint, but at the same time told us that its 
flexibility over fleet size was limited and that it did try to create a competitive tension 
between non-neighbouring airports. 

 

157. In terms of airport charges, easyJet said that []. 

158. It also noted that it had maintained the number of its planes based at Stansted up to 
the present.  

159. We asked easyJet about its decision to start offering some services from Southend in 
April 2012. It told us that it hoped to achieve 600,000 passengers at Southend in year 
1, []. easyJet would fly from Southend to similar destinations to those flown from 
Stansted, though the runway length and surrounding terrain restricted the non-stop 
range of aircraft so that it would not be able to fly from Southend to destinations such 
as southern Italy, Greece, the eastern Mediterranean and the Canary Islands.  

160. easyJet told us that it had a ten-year deal with Southend, []. It told us that it had 
tried negotiating [] with Stansted but had been unable to reach an agreement. 
easyJet said that BAA had been aware of the developments at Southend (though 
easyJet had not explicitly informed Stansted of its intentions) but this knowledge had 
not led to a negotiated deal for Stansted. 

 
 
73 Summary of a hearing with Ryanair, paragraph 18. 
74 Ryanair response to provisional consideration, p13. 
75 Summary of a hearing with easyJet, paragraph 5. The other reason cited by easyJet for the decline in Stansted’s traffic was 
actions by Ryanair. It suggested that the reasons for this decline might include margins, Ryanair’s business model and its 
aggressive reaction to airport charges and taxes.  
76 Summary of a hearing with easyJet, paragraph 23. 
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161. easyJet said that it believed Stansted still had significant market power. It noted that 
the success of its move to Southend was as yet uncertain, and that the movement of 
three of its planes from Stansted to Southend represented only about 3 per cent of 
total airport passengers. 

Unite 

162. Unite said that for point-to-point flights each airport catered primarily for its own local 
community and those in other areas who could not obtain a flight to their desired 
destination from any airport closer to home. It said: ‘There are 39 miles between 
Heathrow and Gatwick by road and 72 miles between Gatwick and Stansted resulting 
in a significant additional road journey in order to utilise the services of a rival 
airport.’77

MAG 

  

163. MAG said that since 2009 the level of competition between Stansted and East 
Midlands Airport (which MAG owns) has remained largely constant, at a very low 
level in respect of passenger traffic and airlines.78

164. MAG also said that we had understated the constraining effects on Stansted of 
competition for airline capacity of the European market. It said that, where opportuni-
ties could be seen by LCC airlines for growth in Europe, LCCs would be willing to 
switch capacity to take advantage of more profitable opportunities. It said that this 
was particularly advantageous for those carriers, such as Ryanair and easyJet, which 
had established strong brand identities and created critical mass through their ‘first 
mover’ status.

 

79

What we said in the 2009 report 

 

165. We summarize here what we said in the 2009 report about competition between non-
neighbouring airports and competition between airports in south-east England. 

166. In paragraph 3.6 of the 2009 report we set out BAA’s position about the lack of 
competition between Heathrow on the one hand and other south-east England 
airports on the other:  

One of BAA’s arguments in relation to Heathrow and Stansted was that 
airports serving different types of airlines belonged to different markets. 
It said that this was because airports could only compete to attract air-
lines and not passengers, and so it was immaterial whether or not pas-
sengers considered the two airports demand substitutes. BAA noted 
that there was limited overlap of airlines at Heathrow and Stansted, and 
attributed this to Heathrow being a hub airport serving network airlines 
and Stansted being a point-to-point airport serving mainly LCCs. 

167. On the other hand, both BAA and the CAA saw constraints from more distant airports 
(paragraph 3.8 of the 2009 report): ‘Both BAA and the CAA submitted that an airport 
might be constrained by distant airports because airlines may be able to switch 

 
 
77 Unite submission, paragraph 2.3. 
78 MAG response to provisional consideration, section 2.2. 
79 MAG response to provisional consideration, section 2.3. 
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services to airports even if those airports were not considered to be substitutes by 
their passengers.’ 

168. We considered the constraints from different sources in 2009. We said that ‘passen-
ger switching can constrain airport behaviour even when airline switching is not poss-
ible because of the “derived” nature of airport demand’ (paragraph 3.6) and that 
whilst more distant airports can offer a degree of competitive constraint, ‘any con-
straint from more distant airports is weaker than from airports that are considered to 
be substitutes by passengers’ (paragraph 3.8).  

169. In reaching this conclusion, we noted that there had been a major development in the 
market in recent years in the development of the LCC business model with intense 
competition between airports for these carriers (paragraph 3.10): 

Competition between airports has been intensified by changes in the 
structure of the airline market, and the nature of competition between 
airlines—in particular, the increasing significance of the LCCs (some-
times referred to as ‘no-frills’ carriers). These account for over 30 million 
passengers a year at the BAA London airports, including the bulk of 
traffic at Stansted. The business model of LCCs differs from that of the 
more traditional carriers (sometimes referred to as ‘legacy carriers’ or 
‘full service airlines’) … Competition between airports for such carriers 
has been particularly intensive given their rapid growth in recent years, 
their willingness to consider a wider range of airports and their fares 
and cost. The LCCs have also been important in using the available 
spare capacity at UK airports such as Stansted, and, with BA pulling out 
of many regional services and the decline of charter services, a main 
driver of inter-airport competition. For example, Ryanair has started 
operations from five new bases in the UK (Belfast City, Birmingham, 
Bournemouth, Bristol and Edinburgh) since winter 2007/08. 

170. We looked at detailed case studies of how entry by LCCs caused competitive 
responses in neighbouring airports (see paragraphs 3.17 to 3.21 and Appendix 3.3 of 
the 2009 report). 

171. In terms of substitutes for Stansted, we concluded that the ‘closest substitutes for 
Stansted appear to be Heathrow and Gatwick, with the evidence mixed on where the 
stronger constraint might come from’ (paragraph 3.160). The overlap with Luton and 
London City airports was much lower (paragraph 3.105). 

172. In 2009 we noted, however, that there had to date been no competition between 
BAA’s airports in the South-East, recognizing that common ownership seemed likely 
to have affected the way in which BAA operated its airports (paragraph 3.26), and 
concluded that in the absence of common ownership ‘there would have been compe-
tition between Heathrow and Stansted, albeit the impact on Heathrow may have 
been reduced by its unilateral market power’ (paragraph 5.13(c)). As referred to in 
paragraph 16, BAA’s common ownership of airports in the South-East was found to 
be a feature giving rise to an AEC. 

Our assessment 

173. We look first at whether there has been a decline in traffic at Stansted (paragraphs 
174 to 177). We then look at the constraints on Stansted, both from non-
neighbouring airports (paragraphs 179 to 185), and from airports in the South-East 
(paragraphs 186 to 190), LCC switching since 2009 (paragraphs 191 to 194), buyer 
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power (paragraphs 196 to 201), and the causes of the reduction in traffic at Stansted 
(paragraphs 202 to 205), before drawing conclusions (paragraphs 206 to 207). 

Traffic at Stansted 

174. We look first at the trend in traffic at Stansted. The 2009 report relied on a mixture of 
2007 and 2008 data when considering the size of Stansted. In terms of passenger 
numbers, the 2009 report showed the number of passengers using the airport in 
2007 and 2008. In Table 1 we update these numbers with data on annual passenger 
numbers for 2009 and 2010. Figure 1 shows the number of passengers each month 
of 2008, 2009 and 2010,80

TABLE 1   Number of passengers using Stansted, 2007 to 2010 

 and Figure 2 shows the percentage change in number of 
passengers using Stansted each month over those years. 

 2007 2008 2009 2010 
     
Number of passengers (m) 23.759 22.340 19.950 18.562 

Source:  CAA website for 2007–2009, 2010 data from BAA. 
 

 
FIGURE 1 

Passenger numbers by month at Stansted, 2008 to 2010 

 

Source:  CC analysis of CAA data; October–December 2010 data sourced from BAA. 
Note:  April 2010 = volcanic ash disruptions. 

 
 
80On 11 February 2011 BAA reported that traffic at Stansted in January 2011 was 5.8 per cent lower than in January 2010 (see: 
www.baa.com/portal/page/BAA%20Airports%5EMedia%20centre%5ENews%20releases%5EResults/6b289ad3e80fd210VgnV
CM10000036821c0a____/a22889d8759a0010VgnVCM200000357e120a____/).  
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FIGURE 2 

Percentage change in passenger numbers at Stansted, 2008 to 2010 

 

Source:  CC analysis of CAA data; October–December 2010 data sourced from BAA. 
Note:  April 2010 = volcanic ash disruptions. 

175. The data in Table 1 and Figures 1 and 2 shows that there has been a significant fall 
in the number of passengers using Stansted compared with the data used in the 
2009 report. 

176. We have also looked at the number of ATMs at Stansted. Table 2 shows the number 
of ATMs at Stansted in each of the years 2007 to 2010. Figure 3 shows the number 
of ATMs by month in the years 2008 to 2010, and Figure 4 shows the percentage 
change in those figures between years. All this data shows that there has been a 
reduction in ATMs at Stansted compared with the data used in the 2009 report. For 
example, there has been a reduction of almost 20 per cent in ATMs from 2008 to 
2010. 

TABLE 2   Number of ATMs at Stansted, 2007 to 2010 

 2007 2008 2009 2010 
     
Number of ATMs 191,522 177,285 155,985 143,335 

Source:  CAA website for 2007–2009, 2010 data from BAA. 
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FIGURE 3 

Number of ATMs by month at Stansted, 2008 to 2010 

 

Source:  CC analysis of CAA data. October to December 2010 data sourced from BAA. 

FIGURE 4 

Percentage change in ATMs at Stansted, 2008 to 2010 

 

Source:  CC analysis of CAA data. October to December 2010 data sourced from BAA. 

177. The evidence on passenger numbers and ATMs clearly shows that there has been a 
reduction in both passengers and traffic since the 2009 report was published. In 
terms of passengers, the trend has been downwards in every month in both 2009 
and 2010. In terms of ATMs, the trend was downwards in every month overall and in 
2010, though in August and December 2009 there were more ATMs than in those 
months in 2008.81

The constraints on Stansted 

  

178. The decline in passenger numbers at Stansted since the publication of the 2009 
report could be for a variety of reasons—we consider later the extent to which the 

 
 
81 BAA also told us that since January 2009 (the last monthly data available before the 2009 report was published) the trailing 
12-month total passenger volume (MAT) at Stansted had fallen by 3.8 mppa or 17 per cent. 
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recession has played a role in the decline. We consider here whether the reduction 
was, as BAA proposed, evidence of the emergence of intense competition in a pan-
European market for LCCs since the 2009 report’s publication, with a consequent 
constraint on Stansted from non-BAA airports across Europe.  

• The constraint from non-neighbouring airports 

179. We look first at the constraint imposed by non-neighbouring European airports. 

180. We have considered carefully BAA’s evidence on movements by LCCs around 
Europe (paragraph 130), along with MAG’s comment that we had understated the 
constraint that this could impose (paragraph 164). As noted above, the report itself 
recognized that non-neighbouring airports do impose a degree of constraint on 
Stansted, so the fact that there is such a constraint cannot itself be a material 
change. As we said in paragraph 3.10 of the 2009 report: ‘Competition between 
airports for [LCCs] has been particularly intensive given their rapid growth in recent 
years, their willingness to consider a wider range of airports and their fares and cost.’ 
However, we continue to disagree with BAA that this would be the major constraint 
on Stansted if it were under separate ownership from other south-east airports. If 
non-neighbouring European airports were a major constraint we would have 
expected airlines to have renegotiated contracts significantly to lower charges, but 
we have not observed this. In fact Ryanair, by far the most significant user of 
Stansted, is paying the published tariff at Stansted despite several years of 
negotiations with BAA. easyJet, which is the second most important user of Stansted 
(accounting for around 20 per cent of passengers departing), []. Looked at overall, 
the evidence does not point to a significantly strengthened constraint from non-
neighbouring European airports.  

181. We also question the logic of BAA’s point. It does not follow from the statement that 
‘this evidence demonstrates that LCCs do not now perceive there to be significant 
costs associated with switching capacity between non-neighbouring airports’ that ‘in 
fact they consider these airports to be close and effective substitutes for Stansted’. 
For example, if Ryanair has a customer who wants to fly from the UK to Spain, the 
customer will not think that an airport in Italy is a close and effective substitute for 
Stansted from which to fly. It seems to us that airlines care about access to particular 
locations precisely because the passengers who will choose to fly from a UK airport 
will not be the same as those who are based close to, for example, an Italian one. 
And both airlines have told us that maintaining a London base remains central to 
their operations. 

182. In the 2009 report, we noted that any constraint from more distant airports is weaker 
than from airports that are considered to be substitutes by passengers, and acknow-
ledged the growth of LCCs.82

We consider that, due to the costs of establishing new routes, rivalry 
with more distant airports is less relevant when prices for existing ser-
vices are being renegotiated. Once an airline has built up a profitable 
route, a threat to move to a distant airport with a completely different 
catchment area is less credible than a threat to move to a neighbouring 
airport with an overlapping catchment area.

 The reasoning was given in paragraph 3.8: 

83

 
 
82 The 

 We therefore consider 

2009 report, paragraph 3.10. 
83 For example, Ryanair told us that the importance of the London area to its network was such that it had to serve that market, 
and had therefore to operate from BAA’s airports to do so. We recognize that this is an extreme example as it relates to London 
but consider that it nonetheless illustrates the importance of neighbouring airports as substitutes for airlines with established 
routes in a particular geographical area.  

http://www.competition-commission.org.uk/rep_pub/reports/2009/545baa.htm�
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that any constraint from more distant airports is weaker than from air-
ports that are considered to be substitutes by passengers. 

183. The Stansted Q5 report also considered Stansted’s competitive position in some 
detail and this was referred to in our 2009 report.84

We were not convinced that Continental European airports were a 
constraint on Stansted’s pricing. We noted that, whilst an increase in 
charges at Stansted would affect the relative profitability of routes, it 
was difficult to see, if a particular route were profitable prior to a 
Stansted charge increase, why it would not already be served. As no 
passengers would switch from the Stansted route to the Continental 
European route, there would be no increase in demand on the 
Continental European route following a price increase at Stansted. We 
concluded that airlines would only switch to this route if they had 
previously been constrained in the number of aircraft they could deploy. 
The evidence we received from the airlines on this was mixed. Ryanair 
confirmed that it would be parking planes pulled out of Stansted this 
winter rather than flying them elsewhere. Ryanair also told us that 
serving the London market was crucial for its business model and, 
given capacity constraints, the only airport from which it could serve this 
market was Stansted. easyJet told us that the ability to switch planes to 
different airports reflected capital mobility rather than a real competitive 
constraint, but at the same time told us that its flexibility over fleet size 
was limited and that it did try to create a competitive tension between 
non-neighbouring airports.  

 It considered the constraint from 
European airports and found this to be a weak constraint. The reasoning was given 
in paragraph 3.11 and Appendix B, paragraphs 38 and 39: 

We concluded that there could be some profitable routes elsewhere in 
Europe to which Stansted operators could switch their planes if charges 
at Stansted increased, although they would only offer a constraint in the 
short term because in the longer run airlines could buy or lease more 
planes to take advantage of all profitable opportunities. We tested the 
strength of this possible constraint in conjunction with all other potential 
constraints by looking at responses to recent price increases and the 
scope to increase prices further still. These analyses are summarized in 
paragraphs 66 to 87 [of the appendix], and supported the view that 
competitive constraints on Stansted, including from Continental 
European airports, were relatively weak.  

184. Also relevant to this is BAA’s comment that the UK low-cost market had probably 
reached the point of saturation (paragraph 129) so looking overseas was a natural 
development. However, the evidence from Ryanair, that it did not consider the 
Stansted LCC market to be mature,85

185. In our view, the evidence on the constraint from non-neighbouring European airports 
shows that there is a degree of constraint—but we recognized that in 2009. In the 
2009 report we noted that there had been intense competition between airports for 

 and that in return for significant discounts on 
the Stansted tariff it could deliver significant growth at Stansted, suggested that 
Stansted’s largest user did not agree and was prepared to invest in its assessment of 
the prospect for growth in the UK. 

 
 
84 Referred to in the 2009 report in paragraph 3.162. 
85 Summary of a hearing with Ryanair, paragraph 18. 

http://www.competition-commission.org.uk/rep_pub/reports/2009/545baa.htm�
http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/110201_ryanair_summary.pdf�
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LCCs (see paragraph 169, citing paragraph 3.10 of the 2009 report). We have not 
seen evidence that leads us to conclude that there has been a significant change in 
the intensity of competition creating this constraint. 

• The constraint from airports in the South-East 

186. In terms of the constraints imposed by non-BAA airports in the South-East, we did 
not define rigid geographic markets in the 2009 report, but considered the impact of 
geographic differentiation on substitutability in the competitive effects analysis.86 
Section 3 and Appendices 3.1, 3.3 and 3.5 analyzed substitutability of BAA airports in 
the South-East and considered substitutability from the perspective of both airlines 
and passengers. The evidence included catchment area analysis, passenger survey 
results, airline competitor analysis, airline views and switching analysis, and found 
that the BAA airports were the closest demand substitutes for one another.87

187. We have noted the introduction, in April of next year, of flights from Southend. We 
have noted that Stansted management’s assessment, as reported by the Monitoring 
Trustee, was that there was not a significant or long-term risk to Stansted commer-
cially. We have also noted that easyJet is [], that Southend is limited in its range of 
destinations due to runway length, and that easyJet’s move to Southend followed its 
failing to agree a satisfactory deal at Stansted. The volumes it is aiming to achieve at 
Southend (600,000 in the first year) are small in comparison with overall volumes at 
Stansted (this amounts to about 7 per cent of the number of departing passengers 
using easyJet or Ryanair in the period November 2009 to October 2010) and that 
[]. In our view, whilst Southend will impose some modest competitive constraint on 
Stansted, we consider that Southend is unlikely to impose a significant or long-term 
risk to Stansted.  

 

188. Non-BAA airports in the South-East do, and will continue to, offer a modest degree of 
competitive constraint on Stansted. However, the 2009 report found that Heathrow 
and Stansted were the second-closest substitutes for each other,88

189. We have noted Unite’s comment that for point-to-point flights each airport caters 
primarily for its own local community and those in other areas who could not obtain a 
flight to their desired destination from any airport closer to home (paragraph 

 and airports other 
than Gatwick, in the South-East and elsewhere, would offer a weaker constraint in 
comparison (see, for example, paragraphs 3.154, 3.157 to 3.159 and 3.161 to 3.163 
of the 2009 report on which airports are closest substitutes and less good substitutes 
for each other). 

162). 
Our assessment of customer overlap was set out in Appendix 3.5 of the 2009 report. 

190. In our view, we have received no evidence to suggest that since 2009 the constraints 
imposed by airports in the South-East which were not under BAA ownership in 2009 
have increased significantly. 

• LCC switching since 2009 

191. We next looked at LCC switching since 2009. 

 
 
86The 2009 report, paragraph 3.1: ‘we have not defined rigid geographic markets but decided to consider the impact of 
geographic differentiation on substitutability in our competitive effects analysis. In this section we set out our approach to 
assessing substitutability and our findings in relation to substitutability involving BAA’s airports’. 
87The 2009 report, paragraph 3.168. 
88 In paragraph 3.160 of the 2009 report we noted that the evidence was mixed on whether Heathrow or Gatwick was the 
closest substitute for Stansted. 

http://www.competition-commission.org.uk/rep_pub/reports/2009/545baa.htm�
http://www.competition-commission.org.uk/rep_pub/reports/2009/545baa.htm�
http://www.competition-commission.org.uk/rep_pub/reports/2009/545baa.htm�
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192. BAA told us that neither Ryanair nor easyJet had behaved as if they regarded 
Heathrow as a credible potential alternative to Stansted (paragraph 141). We agree 
that neither Ryanair nor easyJet has threatened to switch services to Heathrow, and 
recognize that Heathrow as currently configured cannot deliver the aircraft turn-
around times that LCCs need. In Appendix 10.1, paragraph 40, of the 2009 report we 
acknowledged ‘that it is very difficult for airlines to switch existing services from 
Heathrow to other airports and vice versa’, but found there that ‘many non-transfer 
passengers view Heathrow and Stansted as substitutes’. We do not, therefore, con-
sider that the current behaviour of Ryanair and easyJet towards Heathrow indicates 
that Stansted and Heathrow are not credible alternatives for non-transfer passen-
gers. 

193. We have also noted BAA’s comments in paragraph 142 that we should have seen 
more switching between Stansted and neighbouring airports since 2009 if our 
analysis of constraints was correct. Again, we do not agree with this assessment. 
Heathrow and Stansted remain under common ownership and Gatwick has only 
been under separate ownership since December 2009. As we said in paragraph 3.27 
of the 2009 report: ‘Since BAA’s airports do not compete with each other under 
common ownership, there can be no direct evidence of airlines switching between 
them in response to more competitive pricing.’ And as we said in paragraph 3.28: 
‘We would normally expect the degree of downstream substitution (in this case 
passenger substitution) between firms under common ownership to be lower than for 
the same firms under separate ownership.’  

194. We note BAA’s comment about the impact that capital mobility has on promoting 
competition between airports across Europe (paragraph 143). However, as set out 
above, in our view the level of competitive constraint imposed by non-neighbouring 
airports is weaker than what we would expect from Heathrow under separate owner-
ship. LCCs have an obvious incentive to continue to operate routes, so long as they 
remain profitable. It is true that an LCC with a limited fleet size might choose to re-
deploy its existing aircraft to those routes on which it can make most profit, but recent 
history shows that significant LCCs using Stansted are in fact able to expand their 
fleets.89

195. We have found nothing in the evidence of how LCCs have switched since 2009 to 
suggest to us that the constraint from non-neighbouring European airports has 
increased significantly or that Heathrow is less of a constraint than we envisaged in 
2009. 

  

• Buyer power 

196. We considered BAA’s argument in paragraph 146 that there was a materially differ-
ent set of circumstances now because of the ability of a small number of airlines to 
affect an airport’s performance. We have looked at the number of ATMs in the period 
2008 to 2010—see Table 3. There has been a small increase in the combined 
market share of Ryanair and easyJet since 2009—in terms of passenger numbers, 
between 3 and 6 per cent (depending whether the starting point is 2007 or 2008) to 
nearly 90 per cent—and in our view this is not indicative of any significant change.  

 
 
89 easyJet’s 200th aircraft entered service in May 2011 (see: http://corporate.easyjet.com/media/latest-news/news-year-2011/26-
05-2011.aspx?sc_lang=en). Ryanair has 272 planes (www.ryanair.com/en/about/fleet), having grown from 200 in 2009 (see: 
www.ryanair.com/ie/news/ryanair-s-fleet-grows-to-200-aircraft).  

http://corporate.easyjet.com/media/latest-news/news-year-2011/26-05-2011.aspx?sc_lang=en�
http://corporate.easyjet.com/media/latest-news/news-year-2011/26-05-2011.aspx?sc_lang=en�
http://www.ryanair.com/en/about/fleet�
http://www.ryanair.com/ie/news/ryanair-s-fleet-grows-to-200-aircraft�
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TABLE 3   Ryanair and easyJet market share at Stansted, 2007 to 2010 

  2007 2008 2009 2010 YTD 
      PAX (mppa)  Ryanair 15.1 15.0 13.7 11.8 
 easyJet 4.7 4.3 3.8 3.6 
   Subtotal 19.8 19.3 17.5 15.4 
    STN total 23.8 22.3 20.0 17.3 
      % pax Ryanair 63.4 67.0 68.8 67.8 
 easyJet 19.8 19.5 19.2 20.9 
   Subtotal 83.2 86.5 87.9 88.7 
      ATMs (’000) Ryanair 103.8 102.8 93.3 78.0 
 easyJet 38.4 35.5 30.4 28.0 
   Subtotal 142.2 138.3 123.7 106.0 
    STN 181.0 166.5 145.9 124.1 
      % ATM Ryanair 57.4 61.7 63.9 62.9 
 easyJet 21.2 21.3 20.9 22.6 
   Subtotal 78.6 83.0 84.8 85.5 

Source:  BAA. 
 

Note:  2010 figures are for January–November 2010. 

197. We do not think that Ryanair’s ability to move planes elsewhere is a clear indication 
of successful use of buyer power (Ryanair has not to date successfully used its 
strong position at Stansted to achieve the terms and conditions for use of the airport 
that it is seeking), or is something that represents a significant change since the 
report’s publication. 

198. We have noted that easyJet [], and consider whether this was evidence of an LCC 
being able to use buyer power at Stansted. However, we also note that easyJet has 
not been satisfied with negotiations and has decided to move three planes to 
Southend. []90

140

 We note also that the Monitoring Trustee told us that easyJet’s 
moving of some planes to Southend is not considered a significant or long-term risk 
by Stansted management (paragraph ). We conclude that this was not clear 
evidence of a strong constraint on Stansted being imposed by easyJet. 

199. In relation to airlines not shifting capacity between Heathrow and Stansted, we note 
that this is not a significant change since the 2009 report and that, given that 
Heathrow and Stansted are currently under common ownership, it is hard to draw 
conclusions about the scope for competition between them by looking at what 
currently happens at the two airports.  

200. BAA responded to this by saying that we had looked at competitive pressure 
between the two airports in the 2009 report, citing comments in Section 3 on the 
growth of LCC traffic at Stansted and how this acted as a constraint on short-haul 
services at Heathrow, so we could not now argue that looking at the shifting of 
capacity between Heathrow and Stansted under common ownership was irrelevant 
evidence or of limited weight.91

201. Given that there is no significant change in shifting capacity, we do not accept BAA’s 
assertion that there is a materially different set of circumstances compared with 2009 

 We think this objection has no substance. In 
paragraph 9.1 of the report we said: ‘BAA’s ownership of the four south-east airports 
prevents any competition between them’. Our view now is consistent with our view in 
2009 on the lack of competition under common ownership. In this respect we see a 
difference between competition between airlines (as cited by BAA) and competition 
between airports—to gain passengers or airlines through promoting a change to 
service quality or a reduction in price.  

 
 
90 []  
91 BAA response to provisional consideration, paragraphs 49–51. 

http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/110512_baa_response_to_provisonal_consideration.pdf�
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in terms of the ability of a small number of airlines to influence an airport’s perform-
ance. 

• The causes of the reduction in traffic at Stansted 

202. We have considered whether there might be factors other than an increase in intens-
ity of competition among airports to attract LCCs which caused the reduction in traffic 
at Stansted. 

203. We note that BAA said the recession might be a contributory factor (see paragraph 
132) but that it had also supplied evidence which it said revealed no evidence of a 
meaningful relationship between the growth in LCC capacity and economic growth 
across European countries (see paragraph 133). 

204. We do not think that the analysis provided by BAA of LCC growth in Spain and Italy 
(see paragraph 133) provides clarity as to the reasons for the decline in traffic at 
Stansted, in particular whether the recession was or was not a relevant factor. We 
also note that in its analysis BAA looked only at growth rates, comparing these 
against LCC growth. In our view, these comparisons need to be treated with caution 
as they did not, for example, control for variables which could impact on seat capa-
city.92

205. In our view, there are many possible reasons for the changes at Stansted and other 
airports noted by BAA. We would expect the recession to have some impact and 
note that BAA also accepted that the recession might be a contributory factor to the 
decline in passengers at Stansted.  

 Overall, we do not think that the evidence shows that the constraint from more 
distant airports has significantly increased since the 2009 report, or is responsible for 
the decline in traffic in Stansted.  

Conclusions of our assessment 

206. The conclusions of our assessment are: 

• There has been a reduction in both passengers and traffic since the 2009 report 
was published. 

• Non-neighbouring European airports impose a degree of constraint on Stansted. 
We recognized that in 2009 and have not seen evidence that leads us to conclude 
that there has been a significant change in the intensity of competition creating 
this constraint.  

• Nor have we received evidence to satisfy us that since 2009 the constraints 
imposed by airports in the South-East which were not under BAA ownership in 
2009 have increased significantly.  

• We have seen no significant change such that would make us accept BAA’s 
assertion that there is a materially different set of circumstances compared with 
2009 in terms of the ability of a small number of airlines to influence an airport’s 
performance.  

 
 
92 Regression analysis controls for other relevant variables by including them as regressors (explanatory variables). This helps 
to avoid false inferences of causality due to the presence of a third, underlying, variable that influences both the potentially 
causative variable and the potentially caused variable: its effect on the potentially caused variable is captured by directly 
including it in the regression, so that effect will not be picked up as a spurious effect of the potentially causative variable of 
interest. 
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207. We conclude that the evidence of what has happened since 2009 does not establish 
that there has been a significant change in the market with regard to increased con-
straints on Stansted from non-BAA airports.  

3.  Heathrow’s position as a hub airport 

208. In the 2009 report, we noted that Heathrow was a hub airport, whereas Stansted’s 
focus was on point-to-point travel (see, for example, paragraph 3.151 of the 2009 
report).  

BAA’s submission 

209.  BAA said that Heathrow’s position as a hub airport had strengthened in the time 
since the 2009 report, citing as evidence:  

(a) Heathrow having experienced the smallest decline in passenger traffic;  

(b) switching of US flights from Gatwick to Heathrow and increasing the number of 
flights once at Heathrow;  

(c) four pairs of slots released as a result of granting anti-trust immunity to BA and 
American Airlines allowing additional US services which will further strengthen 
Heathrow’s hub position; and  

(d) the reduction in bmi’s operations at Heathrow allowing Lufthansa and Star 
alliance partners to strengthen their network of services.  

210. It said that the extent to which Heathrow and Stansted were effective substitutes for 
each other had materially reduced. It said that ‘The recession has accelerated these 
recent developments and demonstrated the extent to which Heathrow and Stansted 
operate in separate economic markets’ (see paragraphs 80 to 87 of the BAA submis-
sion). It said that the proportion of passengers at Heathrow that changed planes had 
increased from 34 to 38 per cent; in an oral hearing it subsequently said that the 
most up-to-date proportion of transferring passengers was 36 per cent. BAA con-
firmed, however, that it did not regard the movements in this relative percentage as 
an MCC. 

211. More generally, BAA said that Heathrow was in competition with other hub airports 
whilst Gatwick and Stansted competed with other point-to-point airports, and that 
Heathrow was in a separate market from Gatwick and Stansted. It noted in this 
respect that Gatwick told us that Heathrow’s traffic had been ‘much more robust’ than 
traffic at Gatwick, Stansted and Manchester,93

209(a)
 echoing BAA’s point set out in para-

graph , and BAA said that this reinforced its point that Heathrow and Stansted 
operated in distinct markets. 

212. BAA said that evidence of there being two marketplaces (one for hub airports and 
one for point-to-point traffic) was that the cost of value of marginal capacity at 
Heathrow, measured in the value of slots, was £25 million, and at the other airports 
zero. It said that if those slots were in the same marketplace they would presumably 
have the same value. 

 
 
93 Submission from Gatwick, p4. 

http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/third_party_submission_gatwick.pdf�
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213. In paragraph 83 of the BAA submission, BAA noted that no passenger airlines oper-
ated at both Heathrow and Stansted.  

214. BAA also said that we had not considered whether the recent drop in LCC traffic at 
Stansted had reduced the effectiveness of the constraint that LCC traffic at Stansted 
imposed on Heathrow.94

215. BAA also said, in relation to paragraph 5.17(c) of the 2009 report,

  

95

216. BAA said that Heathrow was now evidently less significant as a competitive con-
straint to Stansted than Gatwick, Southend, Luton and London City, and other (ie 
non-neighbouring) airports. 

 that our view that 
Stansted imposed a competitive constraint on Heathrow in respect of LCCs was 
because there was increased scope for competition as a result of under-used capa-
city at Stansted. BAA said that this view was based on the situation in 2009, and 
therefore pre-dated the increase in spare capacity since that time.  

What we said in the 2009 report 

217. In the 2009 report we found that Heathrow was a hub airport (paragraph 3.151): 

In contrast with other south-east airports, Heathrow’s extensive network 
of international and domestic routes and extensive terminal and runway 
facilities (including being the only airport with two full-length runways) 
make it a significant hub airport. It is the only significant hub airport in 
the South-East, and indeed the whole UK. 

218. We looked at Heathrow as a constraint on its neighbouring airports. We concluded 
that Heathrow had the potential to constrain other airports in the South-East despite 
its lack of capacity (paragraph 3.151): 

Although Heathrow has substantial market power (competition from 
other airports is unlikely to constrain its charges to a competitive level), 
we nevertheless consider that Heathrow has the potential to constrain 
other airports that are substitutes for Heathrow. As already noted, 
airlines operating out of such other airports compete with airlines 
operating from Heathrow for short-haul passengers. Given weaker 
network effects and location at other airports relative to Heathrow, this 
competition for passengers may effectively constrain them in terms of 
their prices and/or the quality or range of services they offer, even 
though it does not fully constrain Heathrow. 

219. Evidence from airlines suggested that ‘other airports tended not to be good substi-
tutes for Heathrow because of its role as a hub airport’ (paragraph 3.152). We also 
found that ‘Even though airlines tended to suggest that they found it unattractive to 
switch services from Heathrow to other airports, other airports can still be substitutes 
for passengers (who may have a choice between services from Heathrow and ser-
vices from other airports)’ (paragraph 3.153). We also noted evidence from BA of a 
number of examples of competition at Stansted affecting its services from Heathrow 
(paragraph 3.123(a)). 

 
 
94 BAA response to provisional consideration, paragraph 51. 
95 ‘In recent years, many of the competitive pressures on short-haul services at Heathrow have come from the growth of LCCs 
at Stansted’. 

http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/110512_baa_response_to_provisonal_consideration.pdf�
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220. In terms of substitutes for Stansted, we concluded that the ‘closest substitutes for 
Stansted appear to be Heathrow and Gatwick, with the evidence mixed on where the 
stronger constraint might come from’ (paragraph 3.160). The overlap with Luton and 
London City airports was much lower (paragraph 3.105). 

221. However, in 2009 we noted that there had to date been no competition between 
BAA’s airports in the South-East, recognizing that common ownership seemed likely 
to have affected the way in which BAA operated its airports (paragraph 3.26), and 
concluded that in the absence of common ownership ‘there would have been compe-
tition between Heathrow and Stansted, albeit the impact on Heathrow may have 
been reduced by its unilateral market power’ (paragraph 5.13(c)). 

Our assessment 

222. BAA argued in the original investigation that Heathrow competed with different air-
ports from Gatwick and Stansted, and was therefore in a separate market from them. 
We considered this at the time but did not agree with BAA.96 The question for present 
purposes is whether Heathrow’s hub status has changed materially since the 2009 
report’s publication.97,98

223. The fact that passenger numbers have fallen least at Heathrow and traffic there has 
grown again, compared with the continuing decline at Stansted (see paragraph 

 

209(a)), is not necessarily evidence of a weaker competitive constraint between two 
airports (see paragraph 210). There are many possible factors causing or contribut-
ing to this. These include:  

• BAA’s decision to raise prices for Ryanair at Stansted in 2007 and Ryanair’s 
subsequent reduction in use of Stansted;  

• Heathrow’s hub status causing it to attract a greater proportion of travellers who 
continue to travel during a recession (such as business passengers);  

• Stansted’s current reliance on LCCs, with fewer business customers and a greater 
reliance on customers whose travel might be discretionary;  

• Heathrow having excess demand for slots (when demand declines, traffic may be 
expected to decline least where there is greatest excess demand); and  

• BAA having a greater incentive to maximize traffic at Heathrow than at Stansted 
(because, for example, Heathrow is the more important profit centre, Heathrow 
has a far higher cap on airport charges per passenger than Stansted meaning that 
Heathrow charges more than Stansted, and BAA is aware that it may have to sell 
Stansted). 

224. BAA said that evidence for the increased hub status was that 20 daily US flights had 
switched from Gatwick to Heathrow following the EU–US Open Skies agreement, 

 
 
96 See, for example, paragraph 10 of the Summary of the 2009 report. 
97 We also noted that LCCs can and do operate out of some hub airports (for example, in the USA, where Frontier Airlines 
operates at airports such as Denver International and New York La Guardia), though not Heathrow, suggesting that the line 
between hub airports and non-hub airports proposed by BAA is not clear.  
98 In its February 2011 Draft Guidelines on the assessment of airport competition, the CAA said that the differences between 
LCCs and full service providers and charter carriers were not as clear as they used to be. It said, ‘the boundaries between the 
various airline business models are becoming increasingly blurred, with “full service” carriers adopting pricing structures intro-
duced by “low cost” carriers, and some “low cost” carriers offering additional “frills” such as loyalty programmes, assigned seats 
or fast track boarding. Charter carriers, on the other hand, also sell seat-only flights, whilst some no-frills carriers also sell 
accommodation through their websites.’ 
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and that some of the airlines involved had added further services to those routes 
since switching, increasing Heathrow’s hub status (see paragraph 209(b)).99 We 
asked BAA for information on these switched services. BAA provided us with evi-
dence regarding services to 11 destinations that were switched entirely from Gatwick 
to Heathrow (and one that switched some flights to one destination from Gatwick to 
Heathrow). Ten of the 12 services switched in March or May 2008, nearly a year 
before the completion of the original investigation. Only two switched after the publi-
cation of the 2009 report.100 Moreover, its evidence showed increased frequency of 
flights on only two routes.101

225. The release of four pairs of slots (paragraph 

  

209(c)) was in our view insignificant, 
bearing in mind that there are over 9,000 slots per week at Heathrow. Finally, BAA 
mentioned the reduction in bmi’s operation by 150 flights per week over a three-year 
period (much of which was during the original investigation), referred to in paragraph 
209(d). We noted that that amounted to a change over three years in who utilizes 
around 150 slots per week at Heathrow, which was already a hub airport.  

226. BAA’s comments on the differential value of slots at Heathrow and Stansted provides 
evidence that one, but only one, of the prices that affect airline profitability—and 
potentially ultimately affect final consumer prices—is different across the airports. 
This evidence reflects Heathrow’s greater popularity with network airlines and its 
status as a hub airport. Greater popularity makes Heathrow slots more expensive 
and that would inevitably make the judgement for airlines about where to fly more 
difficult than it would be absent landing slot costs. A price differential alone, however, 
is unlikely to be particularly informative about how close substitutes airports (which 
effectively provide an array of services for a given pricing structure) are for airlines, or 
indeed for final consumers. Furthermore, we have not seen evidence that the 
differential value of slots has changed materially since 2009 whereas we do know 
that there has not been a significant change in the proportion of customers using 
Heathrow as a hub.  

227. We note BAA’s comment that no passenger airlines operate at both Heathrow and 
Stansted (see paragraph 213). We asked BAA if this was a significant change since 
the publication of the 2009 report. BAA told us that it was not. However, it said that 
the fact that no airlines operated at both Heathrow and Stansted was relevant to 
assessing the scope for competition between Heathrow and Stansted in current 
circumstances.  

228. We note BAA’s comment about whether the recent drop in LCC traffic at Stansted 
had reduced the effectiveness of the constraint that LCC traffic at Stansted imposed 
on Heathrow (paragraph 214).102

229. We note BAA’s comment about paragraph 5.17(c) of the 2009 report (paragraph 

 We note that LCCs continue to offer many services 
out of Stansted—Ryanair has reduced its offer but is still a very strong presence at 
the airport, and easyJet has also retained a strong presence, with 13 or 14 aircraft 
based at Stansted—and that whilst the number of flights has reduced, this is at least 
in part the normal consequences of an economic cycle, and we would expect there to 
be reduced traffic (in terms of departing passengers and departing flights) at some 
parts of the economic cycle compared with others. 

215). In our judgement the increased spare capacity at Stansted since 2009 can only 
 
 
99 Paragraph 80(b) and (c) of the BAA submission. 
100 BA to Atlanta and Continental Airlines to Cleveland. 
101 Continental Airlines to New York and American Airlines to Dallas/Fort Worth. In addition, there were a further two routes 
where the number of flights from Gatwick decreased from 2007 to 2008 and when the service was switched to Heathrow the 
flight frequency increased back up to 2007 levels (Delta/Northwest to New York and Continental Airlines to Houston). 
102 BAA response to provisional consideration, paragraph 51. 
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increase the scope for competition between Heathrow and Stansted, increasing 
(above the level envisaged in 2009) the magnitude of the competitive constraint that 
the two airports can impose on each other. What we have seen regarding Heathrow’s 
performance since 2009 is consistent with Heathrow being a hub airport—but we 
recognized that in the 2009 report (see, for example, paragraph 1(a) of the 2009 
report). In our view, the fact that Heathrow and Stansted are differentiated in terms of 
airlines could be, at least in part, because of policies resulting from common owner-
ship of the two airports. In this respect we noted, and agreed with, Ryanair’s com-
ment: ‘The very fact that BAA owns both Heathrow and Stansted Airports means that 
it has no incentive for the two to compete. Separate ownership would, even with no 
capacity increase at all, enable the two airports to be managed to promote competi-
tive rivalry’,103 221 which is in line with our observations in paragraph . Our view is 
that the increased proportion of passengers that changed planes at Heathrow since 
2009 (ie used Heathrow as a hub), as shown in paragraph 210, is not significant.  

230. We note BAA’s 2007 analysis of economic incentives on an operator of multiple air-
ports when one has no spare runway capacity (see paragraph 145). We considered 
this analysis during our original investigation (see paragraphs 49, 110 and 145), but 
found that there was no competition between Heathrow and Stansted whereas we 
would expect there to be competition between them if they were not under common 
ownership. We also note BAA’s claim that Stansted would have every incentive in 
common ownership to market itself aggressively to attract as much Heathrow traffic 
as possible. But as we noted earlier (see paragraph 110), in practice we are not 
aware of any switching between Heathrow and Stansted under common ownership. 

231. BAA’s position is that Heathrow and Stansted are not competing with each other. 
Given the difficulty in airlines switching between airports noted in the 2009 report 
(Appendix 10.1, paragraph 40), switching by passengers is central to substitutability 
between airports. BAA said that there was not much it could do to incentivize a 
passenger to choose one airport over another. The evidence in the 2009 report 
(which included survey data and evidence from BA) was that many non-transfer 
passengers did view Heathrow and Stansted as substitutes. BAA, in its written 
evidence, simply continues to disagree with our 2009 assessment.  

232. In light of the analysis conducted in the original investigation, and evidence received 
from BAA since then, it does not seem to us to be a correct proposition that some 
customers using airlines operating out of Heathrow would never switch to an LCC 
airline serving similar destinations. The evidence suggests to us that there are 
enough non-transfer passengers at Heathrow to allow for a competitive constraint on 
Heathrow from non-hub airports and that the constraint on Stansted actually or 
potentially exerted by Heathrow has not significantly reduced: 

(a) In the 2009 report we found that although most airlines currently using Heathrow 
and Stansted would not view the other as a close or effective substitute, a sig-
nificant number of their non-transfer passengers did.104 Airlines operating at 
Stansted considered that their most important competitors were located at 
Gatwick, closely followed by Heathrow.105 And for passengers terminating at 
Heathrow, Heathrow’s closest substitute was Gatwick, followed by Stansted and 
Luton.106

 
 
103 Representations by 

 We saw no reason for this to have changed since 2009. 

Ryanair Limited as to the remedies to be imposed on BAA Limited, paragraph 9. 
104 Paragraph 10.47 and Appendix 10.1, paragraph 38, of the 2009 report. 
105 Paragraph 3.162 of the 2009 report. 
106 Paragraph 3.156 of the 2009 report. 
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(b) During the market investigation, we found that network airlines operating from 
Heathrow competed for short-haul passengers with LCCs operating from airports 
such as Stansted.107

(c) In an oral hearing in January 2011, BAA described competition for customers to a 
destination as involving airlines with different business models and operating at 
different airports competing to win the same customers.

 The evidence we received on this did not make us think that 
this had changed since 2009 either. 

108

Conclusion on Heathrow’s hub status 

 

233. There has not been a significant change in Heathrow’s position as a hub airport since 
2009 (see paragraph 229). Moreover, for the reasons set out in paragraphs 230 to 
232, we did not find that the constraint on Stansted actually or potentially exerted by 
Heathrow had significantly reduced. 

Concluding comments on the second and third suggested MCCs 

234. In paragraph 122 we set out how the second and third MCCs put forward by BAA 
both related to the scope for competition between Heathrow and Stansted within 
current constraints.  

235. We have not found that there has been a significant change in the constraints 
imposed by non-BAA airports, nor that there has been a significant change in 
Heathrow’s hub status that has significantly affected the constraint imposed by that 
airport on Stansted.  

236. In making its submissions, BAA has chosen to focus almost exclusively on the scope 
and potential incentives for airlines to switch between Heathrow and Stansted. BAA 
told us, for example, that:  

There is not much that we can do to incentivise a passenger to choose 
one airport versus another. The landing charge is a relatively small pro-
portion of the total. Probably his transport costs from wherever he lives 
to the airport are going to be far bigger than any differences. What we 
do is to compete with airlines to have them fly from our airports. 

237. We look at the constraints on the operator of Stansted differently. We acknowledge 
that there is a degree of constraint imposed by non-neighbouring airports. However, 
we are looking here at the market to supply airport services in the South-East. In the 
2009 report we found that consumers in the South-East see other airports in the 
South-East, and specifically the other airports then operated by BAA, as closest 
substitutes for each other. It seems to us to be entirely rational for consumers to see 
the largest neighbouring airports as closest substitutes, and that one should expect 
such airports to provide a closer constraint on each other than more distant airports 
which airline users would not travel to in order to catch a flight. BAA provides ser-

 
 
107 Paragraph 3.132 of the 2009 report. 
108 ‘I think the airlines are competing. There are some destinations: Geneva. You can fly to Geneva from Luton, Stansted, 
Gatwick or Heathrow. The difference in price of a ticket is probably smaller than the difference in your transport costs from 
where you live to whichever of the different airports, and I think the complication is that in order to understand the profitability of 
an aircraft in total you have to look at every single passenger. The fact that those airlines can offer you very competitive prices 
between the two—and if you look at the same day on the same route, London to Geneva, you will find broadly similar prices—
that does not mean the profitability model of British Airways is flying, say, as a network, and the low-cost is the same, or that 
the average price of the tickets are the same, because it is not. Our competition is quite clearly with airlines to put on routes 
and then the airlines compete with each other to win passengers to their one model or the other.’  
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vices that airlines and passengers pay for. In our view, the quality of service provided 
does have an impact on their choices. In that regard, we do believe that airports can 
encourage end-users to use their airport.109

54

 We note that Gatwick has recently 
engaged a public relations agency to encourage consumers to think of Gatwick as 
their first-choice London airport (see paragraph ), something which is in line with 
our view that airports can encourage consumers to use their airports. 

238. In BAA’s view, Heathrow and Stansted do not and will not serve the same airlines—
and hence there is no competition between them. Until recently, all three airports 
were under common ownership and this has influenced the way they have devel-
oped. The fact that Stansted and Heathrow serve predominantly different airlines 
has, in our view, been driven at least in part by the way BAA has chosen to operate 
these airports. In our view, a separate operator of Stansted could and would seek to 
expand Stansted’s appeal to more airlines, including those that operate networks—
and in this respect we note that Gatwick has started trying to attract flights from 
Heathrow. In our view, Stansted serves the airlines and customers it currently 
attracts because of the way BAA has decided to focus it on certain types of flights 
and airlines, such that it has minimal overlap with Heathrow. There appears, there-
fore, to be a fundamental difference between BAA and ourselves: BAA sees no 
scope for Stansted to attract Heathrow’s current airline customers, while we do see 
scope for this with Stansted under separate ownership.  

4.  The fall in Stansted’s profitability 

239. The fourth MCC put forward by BAA was that, since March 2009, Stansted had 
experienced a significant and unexpected fall in passenger traffic, and a significant 
loss of profitability,110 and that the MCC related to the performance of Stansted 
relative to other airports;111 it also said that there was considerable uncertainty 
around the airport’s future prospects.112

BAA’s views 

 

240. BAA noted that our original investigation overlapped with the CC’s provision of advice 
to the CAA on economic regulation of Stansted (Q5). This advice was based on 
forecasts which assumed an increase in passenger numbers at Stansted, from 
21.5 mppa in 2009/10 to 27.0 mppa by 2013/14, and net revenue from airport 
charges would be £135 million in 2009/10 and £182 million in 2013/14 (2007/08 
prices).113

241. In terms of actual passenger traffic, BAA said that traffic fell from 23.8 mppa in 2007 
to 19.9 mppa in 2009, and the moving annual total at December 2010 was 
18.7 mppa. It also compared Stansted’s actual and forecast performance against the 
Stansted Q5 settlement. It said that: 

  

(a) in the first two years of Q5 (ie the period since the report was published), 
Stansted’s total passenger traffic was expected to be around 6 mppa (nearly 
25 per cent) below the level forecast by the CC in 2008; 

 
 
109 As we said in Appendix 10.1, paragraph 43, of the 2009 report: ‘we do not accept BAA’s view that airport operators cannot 
influence the choices that this group [non-transfer passengers] make’. 
110 BAA submission, paragraph 94. 
111 BAA response to provisional consideration  document, paragraph 72. 
112 BAA submission, paragraph 102. 
113 BAA submission, paragraphs 99–101. 
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(b) in overall terms, total passenger traffic at Stansted in Q5 would be 29 mppa lower 
than forecast by the CC; 

(c) the loss of airport charges revenue and the loss of commercial revenue was 
expected to amount to some £210 million over the Q5 period (2007/08 prices) 
compared with the CC’s Q5 forecasts; and 

(d) Stansted was expected to make a return of around 2.5 per cent over the course 
of Q5, compared with the CC’s projected rate of return (WACC) of 7.1 per cent. 

242. BAA said that the reduced profitability, along with the change in government policy 
on runways, meant that we should reconsider the sequence in which Stansted and a 
Scottish airport should be divested, and that the reduced profitability and prospects 
for Stansted meant we should reconsider the divestment periods. 

243. In response to our provisional consideration document, BAA said that it was unclear 
why we had not considered Stansted’s current profitability using rates of return on a 
depreciated replacement cost basis, and that we had not considered the suitability of 
the margin-based analysis adopted in Appendix B of the 2009 report. It also said that 
the Q5 regulatory settlement was a readily-available benchmark against which it was 
appropriate to assess Stansted’s financial performance, and that Stansted’s rate of 
return in Q5 had been (and was forecast to be) substantially below the CC’s pro-
posed cost of capital in the Q5 settlement. It said that our analysis had overlooked 
BAA’s point that it saw an MCC relating specifically to the performance of Stansted 
relative to other airports, and said that our provisional consideration document did not 
include an adequate analysis of Stansted’s recent performance relative to other 
European airports, and hence did not demonstrate that these airports provided a 
suitable benchmark for considering the impact on shareholders of requiring the 
divestment of Stansted. BAA said that the assessment of profitability was central to 
our assessment of proportionality and we should have conducted a proper analysis 
of profitability to support our conclusions. It said that margin analysis was not 
sufficient.  

The views of third parties 

Ryanair 

244. On growth prospects at Stansted, Ryanair said that under new ownership, Stansted 
Airport had significant, and hitherto untapped, growth opportunities, and said that, for 
its part, if suitable facilities and charging structures were in place, it was prepared to 
commit to significant increases in passenger traffic at Stansted up to and beyond 
2014/15.114

Our assessment 

 

245. We have considered the strength of Stansted’s financial position. We note BAA’s 
evidence that Stansted’s profitability has declined since 2009, but also note that it 
remains profitable. We would expect profitability to vary over the economic cycle so 
we did not think that this in itself was strong evidence of a MCC. As noted in 
Appendix B, paragraph 17 and Table 5, the profitability of Stansted compares 
favourably with that of several European airports (non-neighbouring airports, along 
with Heathrow, Edinburgh and Glasgow), with higher earnings before interest, tax, 

 
 
114 Representations by Ryanair Limited as to the remedies to be imposed on BAA Limited, paragraph 30. 
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depreciation and amortization (EBITDA) and earnings before interest and tax (EBIT) 
margins than Amsterdam Schipol and Aéroports de Paris in 2010, and higher mar-
gins than the forecast results for Frankfurt and Vienna. This indicates to us that, 
whilst it is still seeing a decline in passenger numbers, it is producing healthy finan-
cial results when compared with other airports.115

246. We have considered BAA’s representations on our assessment of Stansted’s finan-
cial health (see paragraph 

 Moreover, in our judgement, a new 
owner would be free to make independent commercial decisions that may be differ-
ent from those made by BAA, which also owns Heathrow, and Stansted’s future 
operational and financial performance, including its growth (taking advantage of its 
new incentive to compete with Heathrow), would not necessarily be in line with BAA’s 
projections. 

243). We have considered BAA’s representations on our 
assessment of Stansted’s financial health (see paragraph 243). First, we note that 
BAA said that it saw the MCC in terms of Stansted’s profitability relative to other 
airports. It also said that the Q5 regulatory settlement was a readily-available 
benchmark for assessing Stansted’s financial performance. 116 BAA did not provide 
us with any analysis of Stansted’s performance relative to other airports; it said, 
however, that the margin analysis we had used as a basis for comparison was not 
sufficient for our purposes. Finally it said we should not seek to infer anything about 
Stansted’s profitability from the performance of other airports or from general market 
conditions but that we should consider Stansted’s profitability on its own terms 
against appropriate benchmarks. 117

247. We note that the purpose of our assessment in this circumstance is not to determine 
a regulatory settlement or establish levels of profitability compared with cost of capital 
but consider the impact of Stansted’s profitability on the marketability of the airport. 
For this purpose, margin analysis and EBITDA performance does provide a 
meaningful indication. We note that the board of BAA, when commencing the sale of 
Gatwick, considered a presentation that looked at EBITDA multiples for 
benchmarking likely disposal proceeds and did not consider other accounting meas-
ures such as replacement cost returns. 

  

248. In our judgement, we do not need to conduct a detailed assessment of Stansted’s 
current profitability, of the type suggested by BAA, in order to reach a view on 
whether there should be a delay in its divestment. Having noted that BAA said 
Stansted’s profitability had reduced, but that it was still profitable (despite having 
been through the low point of a recession and having had an ongoing disagreement 
over airport charges with its major airline for over three years), we conducted a 
simple comparison of publicly-available information. This showed that Stansted’s 
EBIT and EBITDA margins were healthy compared with other airports, despite its 
recent decline in passenger numbers. We note that there is inevitably a limit to the 
amount of profitability analysis we can conduct on different airports based on publicly 
available information, and believe we have struck an appropriate balance to be able 
to conclude that Stansted’s financial position should not be a barrier to its sale for a 
price which values its long-term prospects. 

249. We conclude that Stansted’s profitability has reduced, but that its financial results are 
healthy when compared with other, non-BAA, airports. We consider the implications 

 
 
115 BAA said that in our provisional consideration document we said that we rejected BAA’s suggestion that Stansted’s profit-
ability had declined (BAA response to provisional consideration, paragraph 67). This is incorrect—we note that BAA says its 
profitability has declined, but also that its financial results are not out of line with other European airports.  
116 BAA response to provisional consideration document, paragraph 69. 
117 BAA response to provisional consideration document, paragraph 74. 
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of Stansted’s profitability and financial prospects in our consideration of the divest-
ment sequencing and timescales, from paragraph 287. 

5.  The sale of Gatwick 

250. The MCC put forward by Unite was the sale of Gatwick in December 2009. 

Unite’s views 

251. Unite said that the sale had not resulted in any discernible change to the level of 
competition, but that Gatwick was now in a far more precarious financial position at a 
time of recession.118

Our assessment 

  

252. In our view, the partial implementation of a remedy package could not in itself consti-
tute an MCC. We set out in Appendix 10.1 of the 2009 report why it was necessary to 
divest both Gatwick and Stansted. In paragraph 10.181 of the 2009 report we 
allowed the sequential divestment of airports, in doing so recognizing that Gatwick 
would be divested before Stansted. Thus, the fact that Gatwick has been divested 
before Stansted cannot amount to a material change in the circumstances on the 
basis of which the report’s conclusions were reached. 

253. Nevertheless, bearing in mind the time that has elapsed since Gatwick’s divestment, 
we have considered whether anything has happened since the divestment of Gatwick 
that suggested that the divestment in itself resolved all the problems relating to 
common ownership we found in 2009. 

254. We find that the divestment of Gatwick had not resolved all the competition problems 
in the South-East. As noted in Appendix 10.1, paragraph 20, of the 2009 report, even 
with the divestment of Gatwick, ‘Heathrow and Stansted would remain under 
common ownership, precluding competition between them’. Although it is relatively 
early days for competition between Gatwick and BAA’s airports, we have seen 
encouraging signs of competition involving Gatwick developing since Gatwick was 
sold (see Appendix A). However, we have seen no signs of competition between 
Stansted and Heathrow—as we would expect whilst they remain under common 
ownership. We therefore do not accept that the divestment of Gatwick has resulted in 
an MCC. 

255. We have considered that Unite’s submission about financial stability raised matters 
concerning the implementation of one part of the remedies package and not an MCC 
as such. We set out in Appendix 10.1 of the 2009 report the reasons why we con-
sidered that divestment of Gatwick Airport alone was an insufficient remedy. To the 
extent that Unite’s concerns relate to whether divestment of Gatwick has reduced the 
airport’s financial stability and whether divestment of Stansted would similarly reduce 
its financial stability, we have considered this issue in paragraph 321. 

The impact for the divestment of Stansted of the suggested MCCs together  

256. We have considered what the impact of all the suggested MCCs together might be. 
We have found that the change in government policy is likely at least to delay the 

 
 
118 Unite response to the CC’s review of their decision regarding the future of BAA Airports, paragraph 1.3.  

http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/third_party_submission_unite.pdf�


 

53 

introduction of new runways in the South-East. As a result, government policy is also 
likely at least to delay the competitive benefits to be expected from new runway 
capacity, and as a result, there is lower likelihood than there was at the time of the 
2009 report that those benefits will accrue during the next 30 years (see paragraph 
116). This is the only significant change we have found. Given our findings in 
paragraph 235 that we have found that there has not been a significant change in the 
constraints imposed by airports other than BAA airports, nor any change in 
Heathrow’s hub status that has significantly affected the constraint imposed by that 
airport on Stansted, and the lack of competition between Heathrow and Stansted 
following the sale of Gatwick (paragraph 254), we do not see any reason why taking 
all the suggested MCCs together would lead us to any different conclusion than if we 
considered only the impact of the change in government policy. 

257. We have considered, both in turn and together, all of the MCCs suggested by BAA 
but we remain of the view that the divestment of Stansted is a remedy that would 
address the AECs identified.  

258. However, before concluding our assessment, we have reviewed the assessment of 
the proportionality of the divestments in question. There have been delays in the 
implementation of the remedies set out in the 2009 report because of the litigation 
process. Given the delay, and the change in government policy on new runways in 
the South-East, we have reassessed the proportionality of the remedies package in 
terms of: 

(a) the need to divest Stansted; 

(b) the consideration of alternative remedies (in particular a management separation 
remedy proposed by BAA); and 

(c) the timing and sequence of divestment of Stansted. 

We consider these points from paragraph 265.  

259. Recognizing the change in government policy, we have conducted this assessment 
taking account of our revised assessment of the likelihood of any competitive benefits 
expected from the development and introduction of new runways over the next 
30 years. 

Scotland 

260. We have considered whether there was an MCC such that the decisions regarding 
the divestment of a Scottish airport should be varied.  

BAA’s submission 

261. BAA told us that it did not have new arguments to make regarding the requirement to 
divest a Scottish airport. It did not, therefore, put forward any reasons why we should 
not require divestment of either Edinburgh or Glasgow.  

262. However, it set out reasons why additional time should be granted for the sale of a 
Scottish airport to be completed. It said that divestment of a Scottish airport was 
likely to be easier to achieve than divestment of Stansted, and proposed that this 
should take place before divestment of Stansted (see paragraphs 298 to 301).  



 

54 

Our assessment 

263. There is nothing that has happened since the report that causes us to change or 
diverge from our decision to require the divestiture of Edinburgh or Glasgow. We 
have received no submissions suggesting the contrary. 

264. BAA has, however, proposed that we should change the divestment order (permitting 
BAA to divest the Scottish airport first, with Stansted being divested only afterwards) 
and the timescale for divestment (extending the period BAA was given to effect 
divestment). We consider these issues in our assessment of proportionality. 

Assessment of proportionality 

265. We have considered whether, in light of the changes seen in the market since 2009, 
the divestment of Stansted remains effective and proportionate. In doing so, we have 
had regard to the need that the divestment:  

(a) must be effective to achieve the legitimate aim in question (appropriate); 

(b) must be no more onerous than is required to achieve that aim (necessary); 

(c) must be the least onerous, if there is a choice of equally effective measures; and 

(d) in any event must not produce adverse effects which are disproportionate to the 
aim pursued.119

266. We have also considered whether, taking all the market developments put to us by 
BAA together, the answer would be different from what it would be if we looked only 
at the impact of the change in government policy. As explained in paragraph 

 

256, we 
think that the change in government policy is the only significant change. Never-
theless, we have considered all the changes together. We have found that we reach 
the same answer on whether the divestment of Stansted remained effective and pro-
portionate looking at all the changes together as we do when we look at the impact of 
the change in government policy alone. 

Is the remedy effective to achieve the legitimate aim in question? 

267. In the 2009 report we considered whether divestment would be effective in paragraph 
10.16 (which cross-referred to paragraphs 10.119 to 10.197). In doing so, we had 
regard to the purpose of divesting Stansted, which—as set out in paragraphs 67 to 
70—is to address the AECs of common ownership as they relate to Stansted and its 
interaction with Gatwick and Heathrow.120

268. Our guidance on market investigations

 

121

 
 
119 These principles were established in the Fedesa case. This particular formulation was the summary of these principles set 
out in the 

 sets out factors which bear on the effective-
ness of remedies. We considered whether, given the change in government policy, 

CAT’s Tesco judgment, paragraph 137. 
120 In response to our provisional consideration, BAA said that our finding of an AEC of common ownership resulted from an 
overall assessment of the impact of scope for competition, and we should not place weight without further analysis on this 
finding where it was based on competition in relation to new runway capacity (see paragraph 16 of BAA’s response to the 
provisional consideration). This is an incorrect reading of the 2009 report. In the 2009 report we looked at whether there were 
barriers to effective competition, and found that common ownership was one such barrier. The magnitude of the scope for 
competition was, and is, relevant to what remedies to impose, and we consider the benefits we expect to arise in our assess-
ment of proportionality.  
121 Market Investigation References: Competition Commission Guidelines, CC3, June 2003: www.competition-
commission.org.uk/rep_pub/rules_and_guide/pdf/cc3.pdf, paragraphs 4.13–4.17. 

http://www.catribunal.org.uk/files/Annex_1104_Tesco_04032009.pdf�
http://www.competition-commission.org.uk/rep_pub/rules_and_guide/pdf/cc3.pdf�
http://www.competition-commission.org.uk/rep_pub/rules_and_guide/pdf/cc3.pdf�
http://www.competition-commission.org.uk/rep_pub/rules_and_guide/pdf/cc3.pdf#4.13�
http://www.competition-commission.org.uk/rep_pub/rules_and_guide/pdf/cc3.pdf#4.17�
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the divestment of Stansted remained an effective remedy. First, the remedy is clear 
to the persons to whom it is directed and also to other relevant interested parties. 
Secondly, as the remedy can be imposed by Order, it is clear that the remedy can be 
implemented and complied with. Moreover, as it is a structural remedy, it will not 
require costly monitoring and compliance programmes. As noted in paragraph 4.15, 
an advantage of one-off remedies is that they address the competition concern 
directly and will require comparatively little, if any, monitoring or enforcement of com-
pliance. And thirdly, the remedy can be expected to have effects within a short time 
span, as the conditions for encouraging competition would be put in place as soon as 
divestment occurred, though the benefits will increase over time. We also considered 
additional factors which we considered relevant. We noted that the divestment of 
Stansted raises no issues of compatibility with other legislation applying to BAA, and 
that the divestment is part of a wider package which has a shared aim of introducing 
competition into the provision of airport services in the South-East; as such, we 
expect the divestment of Stansted to be mutually reinforcing with the other parts of 
the remedy package set out in the 2009 report. 

269. The requirement to divest Stansted offers a clear, easily implemented and timely way 
of addressing the AEC of common ownership of Stansted and Heathrow airports. 

270. Divestment of Stansted is therefore effective in remedying the AECs relating to 
common ownership in south-east England, by removing the common ownership of 
airports in the South-East. It follows from this that we do not accept BAA’s arguments 
that the change in government policy invalidates the effectiveness of the remedy (see 
paragraph 44). 

Is the remedy no more onerous than is required to achieve that aim? 

271. The remedy package was designed so as to be no more onerous than necessary to 
meet its aim. We take into account that divestiture of Stansted is a major intervention 
in this market and that it will have a significant impact on BAA’s business. However, 
we also take into account the consideration in our 2009 report that, as a result of 
intensifying rivalry following divestiture of Stansted, the benefits from competition are 
likely to accrue across all three London airports and not just at Stansted.122

272. In paragraph 10.181 of the 2009 report we concluded that simultaneous divestments 
would result in the detriment being remedied more quickly than sequential divest-
ments, and we considered (in paragraph 10.178 of the 2009 report) whether simul-
taneous sales would impact on the value BAA would achieve for its airports. BAA 
provided no new evidence on proportionality of the remedy package other than evi-
dence relating to the costs of divestment. We have considered afresh the question of 
simultaneous divestments. We find that, on balance, notwithstanding the improve-
ment in market conditions outlined in Appendix B, there remains a risk that requiring 
simultaneous divestment would create difficulty in selling both airports and achieving 
a fair value (see paragraph 

 

296), and that it remains proportionate to permit sequen-
tial divestments.  

 
 
122 For example, in paragraph 10.115 of the 2009 report ‘we expect competition between Heathrow , Gatwick and Stansted to 
result in  more efficient investment in response to customers’ needs, improved levels of service and lower prices’; Appendix 
10.3, paragraph 23, ‘ these benefits would accrue to the passengers of Stansted, Gatwick and the non-transfer passengers of 
Heathrow’; and also Appendix 10.1, paragraph 45, ‘The presence of excess demand does not preclude Heathrow from 
increasing service quality or restructuring prices (in the ways described in paragraphs 25 and 26) so that it could improve on its 
passenger number forecasts. We consider that Heathrow would have a stronger incentive to undertake this behaviour if 
Stansted were divested in addition to Gatwick.’ 

http://www.competition-commission.org.uk/rep_pub/reports/2009/545baa.htm�
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273. We have also considered the order of divestment and the timescale for divestment 
(see paragraph 287). We find no reasons to change these elements of the remedy. 
We are confident that all elements of the Stansted divestment as set out in the 2009 
report remain necessary and are no more onerous than necessary.  

Is the remedy the least onerous, if there is a choice of equally effective measures? 

274. The BAA submission noted that ‘given the significant reduction in benefits associated 
with separation of ownership of Heathrow and Stansted, the CC would need to 
explore whether alternative remedies would be more proportionate in current circum-
stances’ (paragraph 115). BAA proposed that ‘the CC should consider whether the 
separation of control between Heathrow and Stansted, as opposed to separation of 
ownership, would be a more proportionate remedy’ (paragraph 116). Appendix 11 to 
BAA’s submission outlined a package of ‘hold separate’ measures which it said 
would deliver effective separation of control, and cited the example of BT and 
Openreach123

(a) separation of board and management from the rest of BAA and inclusion of an 
independent trustee as a non-executive member of the board; 

 as a suitable precedent for such an arrangement. The measures 
included: 

(b) separation of Stansted Airport Limited functions for finance, strategy, regulation, 
communications and public affairs, operations, commercial, IT, HR and procure-
ment from those of Heathrow Airport Limited; 

(c) ‘logical separation’ of IT systems; and 

(d) changes to culture, incentives etc. 

275. We note that under these arrangements BAA proposed to retain responsibility for the 
composition of the Stansted board and setting capital expenditure and budgets. In 
addition, Stansted would remain within the ‘Designated Security Group’ with 
Heathrow as part of BAA’s financing structure and would share its financing function 
at a BAA board level including Treasury and tax functions (Appendix 11, footnote 2, 
of BAA submission). Although IT systems would be ‘logically separated’, they would 
not be physically separated ‘until a later date’. 

276. In response to BAA’s submission on alternative measures to divestiture, first, we do 
not share BAA’s view that the balance of benefits and costs with regard to divestiture 
has changed so as to render divestiture disproportionate, and our views on this are 
set out in paragraphs 280 to 284 and Appendix A.124

277. Secondly, in the 2009 report we considered alternative remedies proposed by BAA 
including management and/or financial separation (see paragraphs 10.19 to 10.25 
and Appendix 10.1, paragraphs 59 to 64, of the 2009 report) but concluded that only 
divestment would be effective. In particular, in paragraph 10.24 of the report we 
stated that ‘We consider that the incentives for innovation and rivalry generated by 
such separation will be relatively weak unless there is full separation of ownership. 
Enforcement of such separation may also be an onerous regulatory requirement.’ 

  

 
 
123 Undertakings given to Ofcom by BT pursuant to the Enterprise Act 2002, 22 September 2005. 
124 In responding to our provisional consideration document, BAA said that we had failed to recognize the impact of divesting 
Stansted in current market conditions because of our profitability analysis, which it considered was flawed, and that we should 
be looking to mitigate the impact of divestment on BAA. (BAA response to provisional consideration, paragraphs 109–111.) For 
the reasons set out in this document, we are content that we have reached the appropriate balance between time to divest and 
impact on consumers of ongoing detriment. 



 

57 

The design of the proposals outlined in Appendix 11 of the BAA submission does not 
change our view of such arrangements, although the proposal is more detailed than 
submissions provided prior to publication of the 2009 report. On the contrary, the 
more detailed design now provided by BAA demonstrates the substantial linkages 
that would remain with BAA, as noted in paragraph 275. Nothing has changed to 
suggest that managerial and/or financial separation will address the AEC effectively, 
whereas we would expect that structural separation would do so.  

278. Thirdly, we consider that the example of BT and Openreach is not an instructive 
precedent with regard to this case. Both the industry and the facts of the case differ 
significantly. The circumstances of the Openreach case are not analogous to BAA as 
these involve providing competitive market access to a vertically integrated network 
facility, whereas our investigation is into businesses at the same level of the supply 
chain which under separate ownership would be able to compete with one another. 
Although the Openreach example exists, we cannot comment on how effectively 
these measures operate in practice and do not consider that Openreach is analogous 
to the circumstances of BAA. 

279. We conclude that the alternative remedy put forward by BAA would not be substan-
tially effective, or indeed close to being substantially effective, in remedying the AECs 
related to common ownership. More generally, we found in paragraph 10.29 of the 
2009 report that measures other than divestiture are unlikely to be substantially effec-
tive in the circumstances of this case and therefore we do not consider that they are 
a suitable alternative to divestiture of Stansted. 

Does the remedy produce adverse effects which are disproportionate to the aim 
pursued? 

280. We have considered whether it is proportionate to require the divestment of Stansted 
in light of the change in government policy regarding new runway capacity in the 
South-East. For the purposes of this assessment, we take account of the reduced 
likelihood of benefits of the remedy package accruing that relate to the development 
of new runway capacity or competition based upon new runway capacity. Our 
analysis is set out in Appendix A.  

281. We have looked at the costs of divesting Stansted. BAA provided three estimates of 
divestment costs (a low estimate, for which it provided underlying justifications, and 
‘medium’ and ‘high’ estimates, which were created by uplifting the separation costs 
element of its ‘low’ estimate by [] per cent and [] per cent respectively; BAA’s 
‘high’ estimate was £42.5 million, and represented its proposed maximum cost of 
divesting Stansted). For the reasons set out in Appendix A, we conclude (in 
paragraph 40 of Appendix A) that BAA’s ‘low’ estimate of £36.1 million is the upper 
end of what we expected the net relevant costs of the Stansted divestiture to be.  

282. We have considered the benefits of divesting Stansted. As in the 2009 report,125

 
 
125 See Appendix A, paragraph 41. 

 we 
consider that benefits from competition are likely to accrue across all of Stansted, 
Gatwick and Heathrow as a result of intensifying rivalry following divestiture of 
Stansted. For the reasons set out in Appendix A, we concluded in paragraph 76 that 
there are many sources of long-term benefit likely to begin in the near future from the 
divestiture of Stansted even in the absence of any new runway development. Service 
quality improvements, capital cost efficiency savings, operating cost efficiency 
savings and price competition are likely to be significant sources of benefits and 
these benefits are likely to be developed and sustained for at least 30 years.  



 

58 

283. In Appendix A, paragraph 78, we conclude that we would still regard the benefits of 
divestment as likely substantially to outweigh the costs of divestiture even if those 
costs were as high as BAA’s maximum suggested divestiture cost of £42.5 million 
(see paragraph 281), a figure which, for reasons set out in Appendix A, appears to us 
to be a substantial overestimate. 

284. In other words, even if no new runways were built in south-east England over the 
long term (and in line with the 2009 report we use 30 years as the appropriate period 
for our assessment) the requirement that BAA divest itself of Stansted would still be 
justified. In coming to this conclusion, we have had regard to the scale of the airport 
infrastructure and operations involved, and the fact that, while the costs of divestment 
will be incurred only once, the benefits are likely to continue to accrue over many 
years. Indeed they may continue beyond the 30-year period we have used in our 
analysis.  

285. This conclusion is based on an assessment of the benefits that may be expected to 
accrue starting in the near future and continuing over 30 years. In addition, we note 
that Stansted has a significantly greater level of spare runway capacity than it did at 
the time of the 2009 report, and Gatwick told us that it saw scope for significantly 
increasing the number of passengers using the airport through better use of existing 
runway capacity (see paragraph 106).126

114

 This suggests that the scope for competition 
based on spare runway capacity within existing constraints between Gatwick, 
Stansted and Heathrow has increased. As noted in paragraph , it is clear that 
there is now significantly greater scope for competition between Heathrow and 
Stansted, if they were under separate ownership, for customers and airlines than 
there could have been with the level of spare capacity available in 2009. In our 
judgement, this increased scope for competition is an additional aspect of the benefit 
of divesting Stansted which could be expected to deliver benefits in at least the short 
term.127

286. We also note that, whilst in our view the introduction of new runway capacity in the 
South-East has been at least delayed, government policy can change and may in 
time support new runway capacity. Should that happen, bearing in mind that we are 
looking at long-term assets with long-term benefits, then we would expect to see sig-
nificant additional benefits of separate ownership of airports, in terms of competition 
for the allocation of new runway capacity, and once new runways were built, compe-
tition for consumers based on new spare runway capacity. We do not assert that 
these benefits will arise over the time frame which we are considering. However, if 
new runway capacity is approved (which is certainly not impossible; we note that 
there is currently lobbying for new runway capacity—see paragraph 

 

85—and whilst 
the Coalition Government seems unlikely to change its position, future governments 
may respond differently), then these are significant additional benefits that we would 
expect to accrue.  

 
 
126 We also noted that applying BAA’s forecast passenger per ATM figures for 2020 to the level of ATMs in 2007 suggests that 
Heathrow could accommodate an additional 20 million passengers (see paragraph 6.12 of the provisional findings, published 
20 August 2008). However, we saw this as more speculative than the excess capacity already seen at Stansted and the scope 
for extra capacity set out by Gatwick. 
127 BAA said that we had simply assumed that the additional competitive benefits would arise in direct proportion to the amount 
of new spare capacity at Stansted, and that we needed to conduct further analysis into this (BAA response to provisional 
consideration, paragraph 57). However, for the reasons set out in paragraphs 79 to 84 of Appendix A, we do not agree that we 
need to quantify all the benefits that can accrue from the implementation of remedies. In our judgement ,we do not need to 
quantify the benefits of this increased scope for competition; we simply note that it is one among several benefits that will 
accrue. 
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Issues regarding details of the divestment process 

287. In the 2009 report, we set out the following as regards the divestment of Stansted 
and a Scottish airport: 

(a) We permitted the sequential marketing of the divestiture airports (paragraph 
10.181 of the 2009 report). 

(b) The sale of Stansted should take place before the sale of a Scottish airport (para-
graph 10.182 of the 2009 report). 

(c) The sale of Stansted should be completed [] after acceptance of undertakings 
or [] after publication of the 2009 report, whichever was earlier (paragraph 
10.183(b) of the 2009 report). 

(d) The sale of Glasgow or Edinburgh should be initiated no later than [] prior to 
the end of the period permitted for the divestiture of Stansted (paragraph 
10.183(c) of the 2009 report). 

(e) The sale of Glasgow or Edinburgh should be completed no later than [] after 
the completion of the sale of Stansted (paragraph 10.183(d) of the 2009 report). 

(f) BAA should complete the sale of Stansted no later than [] and of either 
Edinburgh or Glasgow no later than []. The end date for all divestments was 
less than two years from the date of publication of the 2009 report. 

288. We look here at whether there are any reasons to change:  

(a) whether divestment should take place simultaneously or sequentially, subject to a 
degree of overlap;  

(b) the order in which the airports should be divested; and  

(c) how long should be given for each divestment to take place. 

Simultaneous or sequential divestment 

289. In the 2009 report we concluded that we would ‘permit the sequential marketing of 
the divestiture airports’. In its submission on MCCs, Ryanair raised the prospect of 
simultaneous divestments.128

290. We considered whether economic conditions generally, and market conditions for 
divestment, have changed since the 2009 report. We noted that economic conditions, 
whilst still fragile, have improved since the low point of the market in 2009.  

 In response, BAA told us that Ryanair was incorrect to 
suggest that BAA’s concerns about simultaneous divestments were now redundant 
because Gatwick had been sold, and that they in fact related to the requirement to 
market any airports at the same time. 

291. Market conditions for divestment have clearly improved since 2009. Our analysis of 
current market conditions is set out in Appendix B. We summarize our findings here. 

 
 
128 Representations by Ryanair Limited as to the remedies to be imposed on BAA Limited, paragraph 20, and Summary of a 
hearing with Ryanair, paragraph 17. More generally, Ryanair told us that, given the different geographical markets and possible 
difference in the identities of potential purchasers, there was no reason to require that the divestitures should take place 
sequentially. 

http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/ryanairs_submission.pdf�
http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/110201_ryanair_summary.pdf�
http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/110201_ryanair_summary.pdf�
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292. We found that debt market conditions have improved (see Appendix B, paragraphs 3 
to 10). There has been an improvement in the liquidity of the sterling corporate bond 
market since the publication of the 2009 report; the markets were open for corporate 
bond issuance throughout 2009; and both BAA and Gatwick Airport Ltd have issued 
corporate bonds, achieving terms that appear to be in line with those available to 
corporate issuers in the broader sterling investment grade debt market. 

293. We also found that equity market conditions have improved (see Appendix B, para-
graphs 11 to 16). GIP has successfully completed the syndication of equity in 
Gatwick; Ferrovial, the largest shareholder in BAA, is seeking interest for 10 per cent 
of its equity investment in BAA; and the performance of equities in the European 
airports sector indicates that the publication of the 2009 report coincided with a sig-
nificantly lower point in the equity markets than is currently the case.  

294. GIP told us that financial market conditions had improved since the final report. GIP 
said:129

Despite these challenging times for airports, there seems to be no 
reasons [sic] why the benefits that separate ownership has already 
brought to passengers and airlines at Gatwick should not be seen by 
users of Stansted. We do not therefore see a case for changing the 
CC’s remedy. 

 

295. BAA said that ‘if the prospects for generating focus and concentrated competition 
and competitive interest in buying one airport are limited, then selling two airports in 
parallel is even lower’ []. 

296. Whilst market conditions have improved, we did not think that they had done so to 
such a material extent that we should require simultaneous divestments. On balance, 
we thought that there remained a risk that requiring simultaneous divestment would 
create difficulty in selling both airports and achieving a fair value. In paragraph 
10.179 of the 2009 report, we recognized that the simultaneous marketing of BAA 
airports might, in the then current market conditions, have constrained the opportun-
ity to sell to a suitable purchaser and restrict prospective proceeds. We also noted 
that during the original investigation a potential bidder preferred sequential divest-
ments, as it said that bidders might have a limited ability to mount effective bids 
simultaneously and capital availability in the current market was restricted. 

297. We conclude that we should not change our decision set out in the 2009 report on 
sequential marketing of airports. We do not require the simultaneous marketing of the 
two airports. However, as set out in paragraphs 10.179 to 10.181 of the 2009 report, 
the marketing of one airport can overlap with preliminary preparations for the sale of 
another without impacting on the pool of purchasers or the prospective proceeds, 
and so we conclude, as we did in the 2009 report, that the divestiture periods of two 
airports should overlap by at least []. 

The sequencing of divestments 

BAA’s submission 

298. BAA said:  

 
 
129 Submission from Gatwick, p4. 

http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/third_party_submission_gatwick.pdf�
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The Report required the divestment of Stansted in advance of either 
Glasgow or Edinburgh. The CC’s justification for this sequence (Report 
paragraph 10.183) was that: 

(a) Stansted was larger than either of the Scottish airports; and 

(b) the ownership of Stansted needed to be addressed to resolve the 
uncertainty around the G2 planning application to facilitate the 
development of new capacity as soon as it may be required. 

299. It said that the planning-related reason no longer existed (by virtue of the change in 
government policy, the first of the suggested MCCs put forward by BAA—see para-
graph 36(a)—and the fact that it has since consequently withdrawn its planning appli-
cation for a second runway at Stansted) and hence there was no basis to require 
divestment of Stansted before a Scottish airport. It proposed that we would need to 
reassess the appropriate sequence in light of the changes that had occurred since 
the report, and that the CC could be significantly more confident of an effective 
divestiture process if it allowed Stansted to be divested after a Scottish airport; []. It 
also said that this would be a less disproportionate remedy than requiring the 
divestment of Stansted first, given the other changes in circumstances it had 
identified relating to the prospects for new runway capacity and more limited scope 
for competition between Heathrow and Stansted within current constraints (the 
second issue giving rise to possible MCCs that was raised by BAA—see paragraph 
35(b)).130

300. In response to our provisional consideration, BAA said that our conclusion that there 
had not been an MCC relating to market conditions meant that we had not engaged 
in a proper assessment of whether changing the sequence of divestments would help 
address the impact on BAA of requiring Stansted to be divested.

 

131

301. BAA said that we would need to reassess the appropriate sequence of divestments 
in light of changes. In doing so, it said that we should also consider how the signifi-
cantly reduced scope for competition between Heathrow and Stansted within current 
capacity constraints affected the previous conclusions on sequence of divestments 
(paragraph 121 of the BAA submission). 

 

The views of third parties 

• Ryanair 

302. Ryanair submitted: ‘More consumers would benefit sooner in the larger market of the 
South-East, and particularly if the divestiture of Stansted led to Gatwick behaving 
more competitively and addressing some of the other issues that were yet to be 
addressed.’132

 
 
130 BAA’s submissions on this point did not touch upon the fourth of its proposed MCCs, relating to a fall in Stansted’s 
profitability. 

  

131 BAA response to provisional consideration, paragraphs 112-113. 
132 Summary of a hearing with Ryanair, paragraph 17. 

http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/110512_baa_response_to_provisonal_consideration.pdf�
http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/110201_ryanair_summary.pdf�
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• easyJet 

303. easyJet said that it believed the short-term gains of divestment would be greater in 
Scotland, where there was more scope for competition once the airports were under 
separate ownership.133

• Unite 

 

304. Unite said: ‘a forced sale [of Stansted] will cause the loss of the financial stability and 
other benefits associated with working as part of the world’s number one airport 
group in terms of revenue’ and ‘Should the sale of Stansted take place it is possible 
that the airport might not be in a position to financially survive’.134

Our assessment 

  

305. We have looked at whether the reasons set out in paragraph 10.183 of the 2009 
report remain valid.  

306. We note that there are more airport customers using Stansted than either Scottish 
airport. According to the CAA,135

307. In our view, the change in government policy does reduce the strength of the second 
reason given in paragraph 10.182 of the 2009 report for divesting Stansted before a 
Scottish airport. In the short term, we do not now expect it to be an important reason 
to require Stansted to be divested first.  

 in 2009 19.95 million passengers used Stansted, 
compared with 9.04 million passengers using Edinburgh and 7.21 million passengers 
using Glasgow. We noted that Ryanair and easyJet had opposing views on whether 
the most benefit would come from early divestment of Stansted or a Scottish airport.  

308. We have considered whether the sequence of divestment should change because of 
any MCCs or special reason. We find that the evidence shows that there are still 
benefits from divesting Stansted first: 

• As noted in paragraph 10.182 of the 2009 report, one of the reasons for the 
divestment sequence in the 2009 report was the relative scale and importance in 
addressing the AECs and detriments found. As noted in paragraph 306, Stansted 
remains the largest of the three airports.136

• As noted in paragraph 

 The airport market in the South-East of 
England remains larger than that in Scotland.  

307, the scale of the benefit associated with resolving the 
uncertainty around the G2 planning proposals has reduced. Short-term planning 
issues associated with the SG2 proposals are not an important reason in the short 
term to prioritize the divestment of Stansted. 

• We have not found a significant change in the market with regard to increased 
constraints on Stansted from airports other than BAA airports (see paragraph 
206). 

 
 
133 Summary of a hearing with easyJet, paragraph 20. 
134 Unite submission, paragraphs 3.7 and 3.8. 
135 www.caa.co.uk/default.aspx?catid=80&pagetype=88&sglid=3&fld=2009Annual. 
136 We reach the same conclusion if we consider number of passengers, number of passenger ATMs, total revenue, EBITDA 
(pre-exceptionals), and net book value. 

http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/easyjet_summary.pdf�
http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/third_party_submission_unite.pdf�
http://www.caa.co.uk/default.aspx?catid=80&pagetype=88&sglid=3&fld=2009Annual�
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• In fact the opposite is true. As noted in paragraph 108, there is now increased 
scope for greater price competition than there was in 2009 across all airports in 
the South-East, based on the spare capacity that is available at Stansted and 
Gatwick. That competition would be more intense if Stansted and Heathrow were 
under separate ownership. Whilst there was always some scope for competition 
within existing runway capacity constraints, in our judgement there is now scope 
for significantly more. We note that this could be considered a factor in favour of 
the early divestment of Stansted, though we do not need to rely on this for the 
purposes of reaching our conclusions. 

309. We have considered BAA’s point about allowing a Scottish airport to be divested first 
mitigating the impact of divesting Stansted (see paragraph 300). We do not agree 
with BAA’s view on Stansted’s financial position and the degree of risk to Stansted’s 
shareholders of reduced proceeds from divesting Stansted first (see paragraphs 245 
to 249).  

310. We find that one of the reasons given in the 2009 report for divesting Stansted first is 
no longer important in the short term. However, the other reason—that we would be 
addressing the larger detriment first—remains. In our view, this is sufficient reason in 
deciding the order of divestment. We have therefore concluded that, in line with our 
conclusion in the 2009 report, Stansted should be divested first.  

Impact on divestment periods 

Stansted 

• BAA’s submission  

311. The BAA submission stated that there had been a material change in the commercial 
performance of Stansted (the fourth of BAA’s suggested MCCs—see paragraph 
36(d)) that merited an amendment to the start date and length of the divestiture 
period for Stansted. BAA also made a number of points about the Gatwick sales 
process. 

312. BAA said that because of the time taken by the legal challenges to the 2009 report, 
the original divestment timetable was obsolete. Since publication of the 2009 report, 
there had been a significant fall in the level of Stansted’s profitability, and BAA said 
that there was considerable uncertainty around the airport’s future prospects. As a 
consequence, BAA said, if the CC still considered that divestment of Stansted was 
necessary to remedy the AEC relating to common ownership, the CC should provide 
a significantly extended divestment period and require appropriate measures to 
separate the control of Stansted from Heathrow in the period before sale. This would 
also, BAA said, allow time for market conditions, and the strength of investor appetite 
for airport assets in the UK, to recover and for Stansted’s prospects to be become 
clearer.  

313. BAA set out a number of reasons to delay the start of the sale of Stansted (para-
graphs 122 to 130 of the BAA submission).137

• reduction in current profitability (paragraph 122); 

 These included:  

 
 
137 BAA said that our assessment of proportionality did not take account of the impact on shareholders of one-off costs 
associated with divestment, but said that it did allow for consideration of the balance between factors favouring rapid disposal 
and factors proposing a slower divestiture. 
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• expectations about future profitability (paragraph 122); 

• uncertainty about future growth prospects (paragraph 123); 

• []; 

• []; 

• reduction in scope for competition between Heathrow and Stansted (paragraph 
125); and 

• []. 

314. BAA set out a number of reasons to extend the length of the Stansted sales process 
in paragraphs 132 to 150 of its submission. To a large extent, these overlap with the 
reasons above, but BAA identified the following additional matters: 

• partial recovery of financial market conditions (paragraph 133); 

• []; 

• narrower scope for competition between Heathrow and Stansted (paragraph 139); 
and 

• []. 

315. BAA set out its position in relation to the divestiture period to be: 

• [], accompanied by interim separation measures (paragraph 138); and 

• [], in the absence of interim separation measures and if divested after a Scottish 
airport (paragraph 149). 

316. BAA said that a delayed and extended divestiture period would have no material 
impact on consumers (paragraphs 128, 130 and 150) and would allow market con-
ditions to recover (paragraphs 128, 136 and 150). 

• Our assessment 

317. We consider first the point BAA made about a delay in divestment having no material 
impact on consumers (see paragraph 316). It said (paragraph 150 of the BAA 
submission) that ‘given the MCCs, the additional time for the divestment of Stansted 
will not have a material impact on consumers’. 

318. We disagree with BAA. We have identified significant AECs that impact on 
consumers (see paragraphs 68 and 69). The AECs relate to common ownership, 
which can only be effectively remedied through divestment. We have found that 
divestment of Stansted remains an effective and proportionate way of addressing of 
AECs and resulting consumer detriment (paragraphs 283 to 284), and thus we 
believe that delaying implementation by anything from one to four years would have 
an adverse impact on consumers. 
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319. We consider next the reasons to delay the start and extend the duration of the dives-
titure period relating to the commercial performance of the airport.138

320. As noted above, [] 

  

[] 

However, as noted in paragraph 291, market conditions for divestment have clearly 
improved since 2009, so we do not believe that []. 

321. We do not share Unite’s concerns that selling Stansted would result in its loss of 
financial stability (paragraph 304). In paragraph 10.142 of the 2009 report we set out 
the purchaser suitability criteria for the divestitures, which specified that a purchaser 
must demonstrate that it has appropriate financial resources and expertise to operate 
the airport. Appendix 10.5 of the report contained details of the information require-
ments for the Gatwick divestiture, and showed that potential purchasers would need 
to satisfy the CC that their financial structure could withstand adverse commercial 
developments. The CC will apply the same standard of review for each divestiture.  

322. The aspects of BAA’s submission that concern the commercial performance of 
Stansted appear to have a potential impact on the proceeds that it may be able to 
achieve rather than the effectiveness or proportionality of the remedy in addressing 
the AEC and detriments that we have identified.  

323. We consider that the market value of Stansted will be established in a sales process. 
Potential purchasers would use a variety of valuation methodologies, and these 
would reflect the known information about the business, including both short-term 
and long-term prospects. The price that buyers are prepared to pay will therefore 
incorporate bidders’ views on the performance that can be achieved by Stansted 
under new ownership. In our view, the market value of Stansted will already reflect 
the extent that BAA and/or potential purchasers expect that the value of Stansted will 
increase (or decrease) in the future. 

324. In its judgment on the appeal brought by BAA against the 2009 report, the CAT139

There the Commission is clearly recognising and taking account of the 
risk of loss of value to BAA by indicating that concurrent sales will not 
be required to take place. The Commission is seeking to structure the 
divestiture in such a way as to avoid the risk in question, which the 
Commission considers will not arise in the event that there is merely 
some overlap in marketing one airport and making preliminary prepar-
ations for sale of another. Thus the Commission’s policy in relation to 
loss of value caused by timing of divestiture appears to be to eliminate 
the risk altogether. That being so it would be surprising if the 

 
found that we did not ‘dispute that the risk of such loss [risk of loss of value through 
timing issues] is a relevant factor of which account must be taken when considering 
the time-frame, and its proportionality’ (paragraph 249 of the judgment), and the 
issue was whether the CC had properly weighed the factors in reaching its decision. 
In paragraph 255 of the judgment, the CAT referred to paragraph 10.179 of the 2009 
report, saying:  

 
 
138 Unite told us that ‘With such a rapid decline in passengers using the airport, it is only the strength that comes of being part of 
a large group, which has maintained the viability of the airport avoiding, to a very large degree, the need for wide spread job 
losses’. (Unite submission, paragraph 2.6.) We noted its comments; however, the focus of our investigation is on the effects on 
competition. 
139www.catribunal.org.uk/files/1110_BAA_Judgment_21.12.09.pdf.  

http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/third_party_submission_unite.pdf�
http://www.catribunal.org.uk/files/1110_BAA_Judgment_21.12.09.pdf�
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Commission had approached other aspects of the timing with a different 
aim, or had simply ignored the risk of loss of value. Nor would that be 
consistent with the Commission’s description in paragraph 10.157 of the 
exercise which it states it is carrying out at this stage of the Report. 

325. The CAT concluded in paragraph 256: ‘Further, we are satisfied that the Commission 
took into account the risk of loss of value when fixing the stand-alone periods within 
which each of the airports were to be sold and also in the relationship of those 
periods to one another’. The start of paragraph 259 says: ‘If the aim of the 
Commission was to eliminate as far as possible the risk of depleted proceeds, as we 
have found …’. 

326. The CAT concluded that we should take account of the loss of proceeds in designing 
the remedy package, and that we had indeed done so. BAA is effectively asking us to 
revisit that analysis on the basis that since the report the value of Stansted has 
decreased, increasing the risk of depleted proceeds if it is required to divest in the 
near future.  

327. There is a tension in extending the divestment process between reducing the risk of 
depleted proceeds for shareholders on the one hand, and extending the duration of 
the consumer detriment arising from the AECs identified on the other hand. In the 
2009 report, we found the appropriate balance through the choice of divestment 
period and use of sequential divestments (with a limited overlap). In our view, that 
remains the appropriate balance. Stansted’s passenger numbers have decreased 
since the 2009 report’s publication. On the other hand, having noted BAA’s submis-
sions that Stansted’s profitability has declined since the 2009 report, we found that 
recent figures show it compares favourably with that of several European airports, 
and we were told that since 2009 investor appetite for assets such as airports has 
increased.140

291
 And we found that market conditions for divestment have improved 

since 2009 (paragraph ) (and general economic conditions have improved since 
the low point of the market in 2009—see paragraph 290). In the meantime, cus-
tomers have felt, and continue to feel, substantial detriment from continued common 
ownership over this period.  

328. The evidence we received from BAA suggested to us that [].141

329. We have also considered the points raised regarding the imposition of a tight dead-
line for conducting the sales process, and BAA’s experiences of running the Gatwick 
sales process. BAA took 13 months to reach agreement for the sale of Gatwick to 
GIP, and this transaction completed two months later, after all regulatory approvals 
were received.

 The benefits of a 
delay in terms of reducing the risk of depleted proceeds appears, therefore, to be at 
the very least uncertain. On the other hand, in our view, there remains clear 
detriment that requires remedy. Given this, we thought that there should be no more 
concerns, and very probably fewer concerns, about loss of value for shareholders 
through timing of the sale process than there were in 2009. We therefore see no 
reason to amend the design of the remedy to accommodate the uncertain possibility 
that BAA could receive an increased price for Stansted in any reasonable time frame. 
That market conditions have improved since the 2009 report strongly reinforces that 
there is no need to extend the divestment period. 

142

 
 
140 

 During the sales process there were periods in which there was 
little activity involving bidders, and it is possible that BAA could have reached an 

Summary of a hearing with Gatwick Airport and GIP, paragraph 47. 
141 BAA told us that [] and []. See also paragraph 73 of the BAA response to provisional consideration. 
142 BAA told us the duration of other airports sales it had conducted, but said that every airport sale process faced different 
issues and the time taken to sell one airport may be different from the time required to sell another airport. 

http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/110124_gatwick_summary.pdf�
http://www.competition-commission.org.uk/inquiries/ref2007/airports/pdf/110512_baa_response_to_provisonal_consideration.pdf�
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agreement with the successful purchaser some months earlier without significant 
detriment to divestiture proceeds. In the sale of Gatwick, there also appeared to be 
major delays caused by issues of IT system separation which are likely to be much 
reduced in the sale of Stansted or a Scottish airport, as lessons have been learnt 
from the first divestment, and BAA is undertaking an IT programme which looks likely 
to make separation easier.  

330. We also consider that an effective divestiture process usually involves active engage-
ment with potential bidders in a tightly defined time interval. We do not agree with 
BAA that the CC’s purchaser approval processes have any detrimental effect on the 
ability of the vendor to achieve market value for its assets. The CC’s standard divesti-
ture period is six months, but in the 2009 report we specified []. We concluded at 
the time of the 2009 report that a period of [] represented ample time to complete a 
divestment, and we did not identify MCCs that would merit a reduction or increase in 
this time frame. 

331. We have not identified anything relating to the time taken to sell Gatwick that would 
lead to a conclusion that the time required to sell other airports should be increased 
from the [] set out in the 2009 report. There is no reason to change how we define 
the starting point for the divestment period. 

A Scottish airport 

• BAA’s submission 

332. In paragraph 152, BAA states: 

The potential for the CC’s divestment process to distort the sale pro-
cess also applies in relation to the divestment of either Glasgow or 
Scotland. There is a risk that the potential for the CC’s divestment 
process to distort a proper commercial negotiation, added to the weak 
market conditions referred to above, may compromise the effectiveness 
and proportionality of the remedy in Scotland. 

333. In paragraph 153, BAA proposes that [] period should be granted for the sale, 
compared with [] period in the 2009 report. 

• Our assessment 

334. BAA’s position on the divestment period for either Edinburgh or Glasgow is the same 
as one of the arguments it ran for the Stansted divestment period. We considered 
this, but did not accept it, in paragraphs 329 and 330. For the same reasons, we do 
not accept this argument here. 

• Conclusions on divestment period for a Scottish airport 

335. We conclude that there are no MCCs or special reason such that we should alter the 
divestment period for a Scottish airport. 

Conclusions on the details of divestment 

336. We have found that there are no reasons for us to change: divestment taking place 
sequentially, subject to a degree of overlap; the order in which the airports should be 
divested; or how long should be given for each divestment to take place. We are 
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therefore required by section 138 of the Act to take action under section 159 or 
section 161 in a manner which is consistent with the decision in the 2009 report (see 
paragraph 25). 

337. Therefore, after taking account of the various factors considered above and consist-
ent with our report, we have decided that: 

(a) The sequential marketing of the divestiture airports is permitted.  

(b) The sale of Stansted should take place first. 

(c) The sale of Stansted should be completed [] after acceptance of under-
takings143

(d) The sale of Glasgow or Edinburgh should be initiated no later than [] prior to 
the end of the period permitted for the divestiture of Stansted. 

 or [] after publication of the final version of this document, whichever 
is earlier. 

(e) The sale of Glasgow or Edinburgh should be completed no later than [] after 
the end of the period permitted for the divestiture of Stansted. 

(f) The divestment of the two airports should be completed within [] of acceptance 
of undertakings144

338. In implementing the divestitures, the CC may accept undertakings or make an Order 
depending on what it considers appropriate to achieve effective implementation as 
circumstances develop. 

 or [] after publication of the final version of this document, 
whichever is earlier. 

Conclusion on whether there is an MCC such that the divestment remedy should be 
amended 

339. We conclude that the divestment of Stansted remains part of an effective and propor-
tionate measure that is necessary to remedy to the AECs identified in the 2009 
report. We also conclude that there are no MCCs or special reason such that we 
should not require divestment and we are therefore required by section 138 of the 
Act to take action under section 159 or section 161 in a manner which is consistent 
with the decision in the 2009 report (see paragraph 25). 

Conclusions  

340. We have considered BAA’s submissions. We have found that the change in govern-
ment policy, with the Coalition Government opposing the proposals for new runways 
at Heathrow, Gatwick and Stansted, is a significant development and means that the 
delivery of new runway capacity is likely to be at least delayed, and the likelihood of 
any such new capacity becoming available during the next 30 years has reduced. We 
have not found that any of the other suggested MCCs put to us by BAA were signifi-
cant developments since the 2009 report was published.  

341. The divestment remedy was put in place to address the AECs arising from common 
ownership, and we find that divestment of Stansted remains a necessary and effec-
tive way of addressing this. We have considered a remedy proposed by BAA as an 

 
 
143 Or making an Order. 
144 Or making an Order. 



 

69 

alternative to divestment. We conclude that the alternative remedy would be less 
effective in remedying the AECs related to common ownership. As such, the divest-
ment remedy package remains the only substantially effective way of remedying the 
AECs.  

342. Having found that the likelihood of new runways becoming available within the next 
30 years has reduced, we have reassessed the benefits of intervention relative to the 
costs, taking account of this reduced likelihood of any benefits associated with new 
runway capacity accruing. Our conclusion is that the benefits of the divestiture 
remedy would still substantially outweigh the costs of divestiture.  

343. We conclude, therefore, that there are no MCCs or special reason that should lead 
us not to require the divestment of Stansted. We conclude that it remains necessary 
and appropriate to require the divestment of Stansted. 

344. We also find that it remains necessary and appropriate to require the divestment of a 
Scottish airport. 

345. We have considered whether there were any MCCs or special reason to change the 
divestment sequence or lengthen the divestment periods set out in the 2009 report. 
We have concluded that there are not.  

346. We are therefore required by section 138 of the Act to take action under section 159 
or section 161 in a manner which is consistent with the decision in the 2009 report 
(see paragraph 25). 

347. We conclude that BAA should be required to divest Stansted within a period of [] 
starting from the earlier of: the date on which undertakings are accepted from BAA; 
or three months after the date of the final version of this document. BAA is then 
required to initiate the sale of a Scottish airport no later than [] prior to the end of 
the period for the divestiture of Stansted, and to complete the sale no later than [] 
after the end of the period for the divestiture of Stansted. The overall time frame for 
the two divestments is no more than [] after the acceptance of undertakings or [] 
after publication of the final version of this document. 
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