
 

Submission by Gatwick Airport Limited to The Transport  
Committee’s inquiry on the Draft Civil Aviation Bill 
 

Gatwick Airport is the UK’s second largest airport and the busiest single-runway airport in the 
world, serving 200 destinations in 90 countries for around 32 million passengers a year on short- 
and long-haul point-to-point services. We are also a major economic driver for the South-East 
region, generating around 23,000 on-airport jobs and a further 13,000 jobs through related 
activities. Gatwick Airport is owned by a group of international investment funds, of which Global 
Infrastructure Partners is the largest shareholder.  
 

Summary  
Gatwick welcomes the introduction of The Draft Civil Aviation Bill, which outlines a move 
towards a modern, flexible regulatory regime for airports that puts passengers at the heart of the 
work of the regulator. We support the overwhelming majority of its provisions, but would suggest 
that the bill be amended in the following ways in order to ensure the needs of passengers are best 
met.  
 

• The Duties of the CAA (Clause 1): The bill should make clear that furthering competition is a 
pre-requisite of promoting the passenger interest. Subsections 1(1) & 1(2) should be 
amalgamated to reflect this.  
 

• Dominant Areas (Clause 6): The bill provides for the possibility of separate regulation for  
different parts of an airport. This clause, as well as those associated with it, are overly complex, 
and could lead to unintended consequences. It could allow, for example, the separate 
ownership and regulation of terminals. As well causing real practical difficulties for operations, 
this kind of scenario might distort, rather than promote, competition through one terminal being 
subject to heavier regulation than another.  

 

• Advance Determinations (Clause 13): It would be very difficult for a regulator to regulate on 
the basis of how a business may, or may not, perform in future. Given the uncertainties, any 
determination should  only guide, rather than finalise, a regulator’s future assessments. The bill 
should also empower the regulator to determine that an airport may not enjoy ‘market power’ in 
future, and therefore does not need to be regulated.  
 

• Appeals against determinations (Clause 14/Schedule One): If an airport operator appeals a 
decision around market power (which determines whether it is regulated or not), the Competition 
Appeal Tribunal (CAT) should be able to hear that, as per the current drafting, but should also 
hear any appeal on what licence conditions might be required to remedy any market power if 
present. This would make the appeals process less cumbersome and time consuming.  

 

• Appeals to Competition Commission (Clauses 24& 25): Ideally, airlines should not be able to 
appeal an airport’s licence conditions - especially price controls. This could lead to regulatory 
deadlock, especially as the right given by the bill is very broad. Decisions on prices, and 
therefore investment in airports, could be delayed by persistent appeals. This would not help 
passengers. The CAA should be able to refuse to hear an appeal if it felt it was not in the 
interests of consumers or consistent with its primary duties. Airlines should still have the right to 
judicially review any decision by the Competition Commission.  
 

• Determination of Appeal/Decision appealed against (Clause 27): In our view, the CAA (the 
expert regulator) is best placed to take the final decision on the contents of a licence, rather than 
the Competition Commission (CC). The CC should only be able to substitute the decision of the 
CAA if it does not think the relevant licence conditions proposed by the CAA, following the 
decision being remitted to it, will remedy any competition problems. 
 

• Penalty for contravention of order (Clauses 39-45): Whilst there should be penalties for 
contravention of licence conditions, those penalties should not apply to issues where airports 
already pay compensation to airlines if they fail to meet agreed performance levels under SQR 
regimes or contractual obligations. 
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• Information for passengers and on the environment (Clauses 80 & 81): Passengers should 
have access to clear and explicit information on all elements of their journey, including the 
aspects that UKBA, airlines and baggage handlers are responsible for. At the same time, 
requiring the CAA to publish information and replicate engagement on the environment that 
operators already undertake seems inefficient.  

 

Preamble   
 
1. The Airports Act (1986) established a regulatory regime that was appropriate for the newly-

privatised airports and airline industry as it was 25 years ago. Since then, aviation and the 
requirements placed on airports have changed immeasurably. That necessarily means that 
regulatory oversight of airports and airlines must evolve as well.  
 

2. Gatwick has consistently advocated that any reform of our regulatory regime should follow a 
range of key principles, namely: 

 

• Simplicity and clarity: Any reform of the rights and responsibly of the regulator should be 
clearly laid out in the bill. 

• A core focus on the consumer: The bill must place the interests of the consumer first in all 
respects, and avoid unintended consequences where their interests are not best served. 

• Incorporation of regulatory best practice: Any new model for regulating airports should 
mirror that used in other sectors, and should avoid provisions that have, in effect, acted 
against the interests of consumers when implemented in other sectors. 

• Consistent assessment of competition: The CAA must assess competition, and market 
power (the key determinant around whether an airport is regulated or not), in a clear, 
evidence-based fashion that is consistent with competition assessments in other sectors.  
 

3. We believe that, if enacted, the Draft Civil Aviation Bill would largely meet these objectives. 
We welcome and support the Secretary of State’s overarching vision of “putting the consumer 
first” in terms of the how airports are regulated. A significant majority of the bill’s provisions 
would help to achieve just that, and also help to drive investment in better, rather than bigger 
airports, which is a stated objective of Ministers.  
 

4. At the same time, we note a range of areas in which the Government’s overarching aims are 
not translated into the draft legislation being considered. In addition, it is possible that, if 
enacted, some provisions would operate against an improved passenger experience - and 
therefore be contrary to those aims. These issues must be addressed in the course of the 
Committee’s scrutiny of the bill.  
 

5. Our written evidence highlights the areas in which there is a need for Ministers to reflect 
further. It should be assumed that Gatwick is in broad support of all clauses and schedules 
that are not explicitly mentioned in this submission.  

 

Part One, Chapter One: Regulation of Operation of Dominant Airports  
 
6. Clause 1: We welcome the revision of the CAA’s duties, with a clear primary duty focussed 

on the interests of the consumer (or the passenger). This structure of duties has been shown 
to work well in other regulated sectors, particularly in communications. At  the same time, we 
are concerned that the drafting of these duties creates some uncertainties. 
 

7. The promotion of the ‘interests of passengers’ and the ‘promotion of competition’ are clearly 
linked. Competition stimulates the innovation that leads to passenger needs being better met. 
It is an essential element in achieving this objective. The bill should clearly reflect this. By 
outlining the CAA’s primary duty in two separate subsections, it is implied that the 
interests of passengers can be achieved independently of promoting competition. In 
our view, this not the case in the context of airports. The primary duty should be 
expressed simply, by amalgamating Subsection 1) & 2).  
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8. Clause 6:  We note the recommendation of the Competition Commission (CC), as part of its 
investigation into BAA

1
, that ‘terminal competition’ be introduced. It is our understanding that 

this clause, and associated clauses, are intended to provide the basis for economic regulation 
for terminal competition. Under terminal competition, the CC envisaged that terminal services 
could be separated from airfield services (such as runways, taxi-ways) and run by different 
entities. 
 

9. The improved quality of Gatwick’s terminals has occurred in the context of single-ownership of 
its facilities. In the last eighteen months, Gatwick has introduced a transformative new check-
in system, that is helping to eliminate queues for the airlines that choose to use it. In South 
Terminal, we have completed and launched a £45 million security area that has lead to our 
passengers clearing security in under five minutes 97% of the time, and we are building a new 
pier and baggage system in a £174 million project that will revolutionise baggage handling at 
the airport, along with the convenience that they enjoy.   
 

10. Gatwick is undertaking this investment, which is already bearing tangible results, within the 
context of being a single owner of all airport facilities. Consumer needs are being met. Our 
performance metrics, outlined in our Service Quality Regime (see paragraph 37) are all being 
met. Overall, since Gatwick’s change of ownership the number of passenger compliments 
made by passengers has risen substantially. In 2010, the rise was 81% year-on-year. In 2011, 
we have already seen a further 11% year on year rise. 

 

11. Whilst, in theory it may be attractive to facilitate multiple entities operating multiple elements of 
an airport, there are clear practical difficulties that call the idea into question. Balancing the 
capacity of terminals and runways would be made very difficult. Gatwick is the busiest single 
runway airport in the world. We must be able to operate all parts of the airport to their 
maximum efficiency, especially at peak times. Operations are very difficult otherwise. 
Likewise, coordination of staffing of different parts of an airport would be far more 
cumbersome with staff employed by different entities. Finally, the success of this model is 
dependent on good relations between commercial interests that own various parts of 
the airport being maintained. Without them, the airport would be very complex to 
operate.  
 

12. We can also see potential for the legal structure of the various parts of the airport (for 
example, leases, and ownerships of various assets) to become so complex that it would be 
difficult to flexibly plan for the future of the airport as a whole in the long term. In parallel, 
multiple ownership and operation of terminals could lead to a situation that would deter 
investment from airports, rather than attract it, which would actively harm the interests of the 
passenger. Investors in any kind of infrastructure, especially airports where the required 
amounts can run into the billions, assess the risks of their investment partly on the basis of the 
regulatory structure of that investment. A multiple ownership structure carries more risk than a 
single one. Private sector investment in airports could be actively deterred.  
 

13. As well as the practical considerations, we believe these kind of provisions could 
actually distort, rather than promote competition. In this kind of scenario, it would be 
possible, for example, for one terminal at an airport to be subject to a given regulatory regime 
and another subject to a different one. This would make genuine competition between the two 
terminals very difficult. The ‘playing field’ would not be level.  

 
14. As drafted, the Bill could also mean that other “non-core” parts of the airport in separate 

ownership are deemed to be dominant provided the core part is. This raises the question of 
how liabilities imputed to the airport operator as a result of the actions of another operator of  
a dominant area would be dealt with. The  Bill should rely on ex-post Competition law

2
 to 

remedy any abuse of dominance by operators of “non-core” facilities. 
 
 

                                                 
1
 Competition Commission, BAA airports market investigation: A report on supply of airport services by 

BAA in the UK (March 2009) 
2
 For example, the Competition Act (1998) and the Enterprise Act (2002)  
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15. Gatwick’s experience shows that competition between airports is delivering many of the 
benefits that the CC, in making this recommendation behind these clauses, thought that 
competition within airports could, with none of the above disadvantages. It follows that the 
Draft Bill should only facilitate competition within an airport if the CAA has first fully 
assessed whether the airport itself is actually competing with other airports or not 
through its powers to assess competition under the Enterprise Act (2002), and found that that 
there is an adverse effect on competition arising from there being a single operator of multiple 
parts of an airport.  

 
16. Clause 7: We note that the CAA can only subject an airport to economic regulation if it meets 

the requirements of the tests contained within this clause. A primary test that must be met is 
that the airport has ‘substantial market power’ (SMP) - namely that the airport can act 
independently of competitors, customers (i.e. airlines) and consumers (passengers).  

 
17. The sale of Gatwick in December 2009 and the upcoming sale of Stansted by BAA have 

transformed the manner in which the London airports system delivers for passengers and 
airlines. As we note in paragraphs 10-11, this new shape of the London airports market is 
already meeting many of the objectives that economic regulation was designed to achieve in 
terms of ensuring that the benefits of competition where effectively brought to bear in a single-
ownership environment.  

 

18. The Competition Commission’s decision to require these sales represents one of the most 
intrusive structural remedies imposed by a competition authority in the UK.  The conclusion of 
the Commission, as set out in its decision, is that it is clear that under separate ownership 
there would be a substantial degree of competition between the divested airports formerly 
owned by BAA. This conclusion has been shown to be correct. Gatwick is winning routes from 
other regulated airports because we are able to offer a better service proposition to airlines. 

 
19. For example, over the past six months we have established the first ever route from the UK to 

Vietnam, and new routes to Malaysia, Hong Kong, China and Korea. These kinds of long haul 
routes have historically been seen as for Heathrow to operate, in common with the range of 
routes that commonly use the airport. We believe that successful competition is driving them 
to Gatwick. The notably improved passenger experience, improved facilities and service 
orientated focus of our staff are in large part due to the competitive culture that the change of 
ownership has fostered.  

 
20. Given the fact that competition is clearly present, and is driving greater price efficiency for 

passengers at Gatwick, the tests under which it can be found that it is not should be far more 
explicit.  We are not confident the bill currently achieves this. There should be a clear 
presumption against economic regulation of a company if competition can be shown to 
be present.   

 
21. We believe this could be better achieved if Test ‘A’,  which seeks to determine whether 

substantial market power (see paragraph 16) exists, were amended to ensure that 
reference is made to the legal concept of ‘dominance’ - a concept well established and 
understood in both EU and domestic Competition law. It is also applied in the regulation 
of other utilities, for instance by the EU in context of its reform of regulation of the 
communications sector

3
 , and endorsed by both the Office for Fair Trading, and the Civil 

Aviation Authority (CAA) as being appropriate to determine whether sufficient competition 
exists in a market or not.  

 
22. Test ‘B’ is already clearly linked to this concept. We believe that Test ‘A’ should be as 

well. It makes no sense to require a regulator to test for “substantial market power”, if the 
outcome of the test is no different from a test of whether a particular airport or part of it is 
“dominant”. Amending Test ‘A’ would resolve this issue.  

 

                                                 
3
 European Commission, Commission guidelines on market analysis and the assessment of significant 

market power under the Community regulatory framework for electronic communications networks and 
services ((2002/C 165/03) Section 5.  
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23. Clause 13: This clause essentially grants the CAA to power to determine whether an operator 
might have market power in the future, and regulate for circumstances that have not yet 
arisen. There are inherent difficulties in predicting, with any degree of accuracy how any 
business, or its ability to shape prices, might evolve in future. Let alone regulate on the basis 
of the prediction. If there is a need to grant power to a regulator to regulate on the basis of a 
future event, that power should extend to the CAA being able to predict that, in future, an 
airport will no longer have ‘market power’ and take a decision not to regulate it on that 
basis.  

 
24. Clause 14/Schedule One: There is a need for a consistent assessment of any appeal that an 

operator might make against a decision that it has market power, and against the 
proportionality of any remedy introduced (i.e. the price cap or other licence condiition). 
Currently the bill would allow the former appeal to be heard by the CAT and the latter to be 
heard by the CC (under Clause 24, Schedule 2) This process is cumbersome and disjointed, 
and would lengthen the appeal process. As we outline below, lengthy appeal processes 
actively operate against the passenger interest. The bill should ensure that the CAT 
determines whether to uphold an appeal around market power and whether the remedy, 
in the form of the initial licence conditions, is proportionate.  

 
25. Clause 23: This clause removes a key element of regulatory risk for an airport operator which 

has existing finance in place that is secured against its assets. It ensures the regulator cannot  
remove an allowed exception from an airport adhering to a licence condition (known as a 
“derogation”) for existing financing arrangements except under certain conditions.  Removal of 
such derogation may have potentially life threatening consequences for an operator in current 
economic conditions. It is essential that the derogation remain in place pending any 
appeal of the CAA’s decision. The bill should provide for this.  

 
26. Clause 24 & 25: There is a real need to reassess the scope of the right of appeal against an 

airports licence conditions- namely which parties are permitted to appeal. As the bill is drafted, 
a right of appeal is granted to airports and airlines. Very little protection from appeals 
prompted by seasoned airline litigants is offered.  An airline needs only show that its 
interests are “materially affected” by the relevant decision. The bill does not say what 
this means. Virtually all airlines operating (or potentially operating) at a particular airport will 
arguably have a material interest in the airports licence conditions, particularly those which 
related to price controls.  

 
27. Allowing such a wide right of appeal to regulatory decisions could cause real problems 

that would harm consumers interests. The CC admits as much in the relevant 
recommendation, when it outlines that such provisions could promote “the risk of numerous 
appeals, the risk that unmeritorious appeals are pursued, [an increased] burden on the 
regulated company, and the risk that the CC becomes effectively the regulator of the 
system”

4
.  

 
28. Practical experience from other regulated sectors demonstrates this to be the case. The 

Communications Act (2003) gives network operators the right to appeal to the Competition 
Commission around decisions made on price controls relating to their services, and to the 
Competition Appeal Tribunal around the release of radio spectrum and the operation of 
networks and services. Spectrum is the essential resource required for new mobile 
communications services to be initiated. It is demonstrably in the public interest for regulatory 
decisions that release spectrum to the market to be expedited.  

 
29. However, operators have routinely appealed Ofcom’s decisions on these issues. This has 

resulted in "regulatory gridlock". Ofcom's decisions are continually mired in lengthy and 
detailed appeals, their resources are diverted away from its core statutory functions and their 
ability to take timely and effective decisions is impeded. At the same time, the needs of 
consumers for better networks and consumers are not met, as the services that licence 
holders are empowered to deliver, and the investment they need to undertake to deliver them, 
are delayed.  

 

                                                 
4
 Competition Commission, BAA airports market investigation: A report on supply of airport services by 

BAA in the UK (March 2009) 
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30. There is some evidence that Ofcom is spending increasing amounts of time on addressing 
appeals. Ofcom tracks the hours devoted to addressing litigation on an ongoing basis. In the 
financial year 2009/10, 11,578 hours were allocated to addressing relevant litigation. In the 
financial year 2010/11, by January 2011, 8,707 hours had already been allocated to this 
work

5
. 

 
31. The increasingly litigious nature of the communications sector has substantially 

delayed the introduction of new communications services that end-users, and the 
economy, would benefit from, to the extent that the Government is now reforming the 
appeals system in use to minimise potential for delayed regulatory decisions as a result of 
continued appeals

6
.  

 
32. We can see potential for the same issue to arise in an airports sector where  a broad 

right of appeal around an airport operator licence is afforded to airlines. Airlines operate 
to a wide range of business models - domestic, short-haul, long-haul, budget to name a few. 
Regulatory or price control decisions around a licence that might be in the interest of one 
airline, but may not be in the interests of another, are a real possibility. 

 
33. Long, drawn out, and multiple appeals of the amounts that an airport can charge 

passengers are simply not in those passengers interests.  World-class airports require 
certainty of investment over a defined time-frame. Regulatory deadlock would mean delays to 
the facilities that passengers need, and would degrade their experience. In our view, the best 
way to minimise this risk would be through affording a right of appeal solely to the airport 
operator with others being restricted to judicial review of the decision. At the very least, the 
CAA should also be able to refuse leave to appeal if it thought that an appeal was not in 
the interests of consumers or the CAAs statutory duties generally.  

 
34. Clause 27: This clause essentially empowers the CC to overrule the CAA’s decision on the 

price an airport can charge its passenger. In our view, the expert regulator, rather than CC, is 
best placed to consider what these prices should be. By allowing it to “substitute” the decision 
of the CAA, the CC is essentially being given overall authority on what overall level of 
investment an airport requires in future.  

 
35. Put simply the CAA has more expertise on the needs of airports and their users than the CC 

does. As drafted, this clause ignores that simple fact. The CC should not have the power to 
simply ‘substitute’ the CAA’s decisions on pricing for its own. Its expertise lies in the 
general principle of ‘competition’ - not aviation. The CC should only be able to substitute 
its decision if the CC disagrees the licence conditions (imposed by the CAA following the 
decision being remitted to it by the CC) will remedy the adverse effects. This is consistent with 
the appeal process of the CAT on market power and with other sectors 

 
36. Clauses 39-45: We note a range of provisions in the bill relating to substantial financial 

penalties for contravention of a licence to operate granted by the CAA. We agree that there 
should be some form of financial penalty for contravention of a licence condition, however the 
CAA should not be able to impose a financial penalty in cases where an agreement has 
already been reached with an on-airport partners that financial penalties are payable if a given 
performance metric is not achieved.  

 
37. Gatwick provides a good example. We are currently subject to a Service Quality Rebate 

(SQR) regime, which was introduced by the CAA after reference to the Competition 
Commission in 2003. It requires us to pay a rebate to our airlines if we do not meet a given 
performance metric around some aspect of the airports operation. This can be around 
anything from the cleanliness of the terminals to the quality of the signage.  

 
38. Our performance in periods of severe weather is likely to become part of this regime. If we do 

not perform to an agreed metric, we are subject to substantial financial penalties, and our 
airlines are the direct beneficiaries. Given this, we believe it is appropriate for the bill to 

                                                 
5
 Department for Culture, Media & Sport “Implementing the revised EU Electronic Communications 

Framework - Appeals HMG proposals on reform of the Telecommunications Appeals Framework” 
6
 Ibid.  



 

 7 

exempt operators from financial penalties around licence conditions which are also 
reflected in our SQR regime.  
 

 

Part Two: Other Aviation Matters 
 
39. Clause 80: We believe that the provisions for information being released to allow consumers 

to compare services, and make an informed choice, will be of real benefit. Gatwick has, in 
many ways, lead the way around the publication of transparent information relating to the 
performance of on-airport partners- including handling agents. We would welcome this kind of 
approach being formalised in legislation. In particular, the bill should explicitly empower the 
CAA to publish details on the performance of airlines, handling agents and the UK 
Borders Agency in exercising their various functions.  

 
40. Clause 81: There is a clear need for information to be published around an airports 

environmental performance. To a certain extent this is already happening. Gatwick recently 
published a draft airport master plan, in which we openly detailed information around our 
current and future projected contribution to climate change, carbon, air quality, air noise, 
ground noise, waste management, energy, water, landscaping and biodiversity.  

 
41. We have also conducted a comprehensive public awareness and consultation programme 

that has involved eleven days of public exhibitions in six separate locations, ten stakeholder 
workshops, and a bespoke on-line engagement tool and direct communications with over 
5000 local people. Our environmental impacts have been a key feature of all of these In our 
view, we done a great deal to raise awareness of the environmental impacts of our 
operations, and the measures we are taking to manage them.  

 
42. We question whether there is need to compel the CAA to perform a function that we are 

already undertaking ourselves, and indeed whether it is appropriate for the CAA, rather than 
an airport to determine, how best to publish information around what our environmental 
impacts are. In many cases, we use existing CAA data to do just that. There is a danger that 
the CAA could replicate the existing activities of airports in this area. The bill should 
ensure that this does not happen.  

 

 


