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Foreword from Andy Flower, Managing Director  

 

The ongoing sale of Gatwick Airport by BAA makes this an exciting time for everyone 

involved with the airport. It is a unique opportunity for Gatwick to fully realise its potential.  

 

The creation of an appropriate regulatory regime is essential to ensuring we can meet the 

future demand for air travel by developing our business and delivering a consistently high 

quality of service to airlines and passengers. 

 
Gatwick Airport strongly supports the concept of ensuring that the passenger experience is 

placed firmly at the heart of the regulatory regime and we are firmly of the view that 

enhanced competition will be beneficial in this regard.   

 

We are keen to develop long-term commercial relationships with our airline customers and 

would welcome a framework that facilitates and encourages more commercial behaviour by 

airports.  

 

We look forward to working with the Department for Transport, our customers and wider 

stakeholders to help shape the future of airport economic regulation through this consultation 

process.  

 

 

 

Andy Flower 

Managing Director  

Gatwick Airport  
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Main themes of Gatwick Airport’s response 

 

Status of Gatwick Airport regarding change of ownership 

1. The first point to be made in any submission to the Department for Transport (DfT) is that 

Gatwick Airport is likely to be under separate ownership shortly.  This has some 

immediate impacts: 

 

• This submission represents the views of Gatwick Airport’s management developed 

while the sale process is taking place. As such, this submission should not be seen to 

represent the views of BAA Ltd and has been developed separately to any 

submission by BAA Ltd. The new owners of Gatwick Airport may well have further or 

different points that they wish to make to the DfT at the appropriate time. 

• To the extent that such views are different to those expressed by BAA previously on 

behalf of Gatwick Airport, this document represents Gatwick Airport’s current position. 

• The DfT is asked to ensure that Gatwick Airport is added as a consultee for all future 

consultation processes conducted by the Department.  Such documents should be 

addressed to Andy Flower, Managing Director, Gatwick Airport and Sarah Hunter, 

Finance and Strategy Director, Gatwick Airport.     

 

Improving the end-to-end passenger experience 

2. Gatwick Airport welcomes the review of economic regulation by the DfT.  Airport 

regulation has required fundamental review for some time.  The Competition Commission 

(CC) has made severe criticisms of regulation and the way in which it has been applied 

by the Civil Aviation Authority (CAA).  Taken together with forthcoming changes in airport 

ownership and the urgent need for new airport capacity, now is a very opportune time to 

develop a new regulatory framework fit for the 21st century. 

 

3. Central to a new framework must be the focus on the ultimate consumer of an airport’s 

services, the air passenger.  All parties operating at the airport – airlines, airport 

companies, ground-handling agents, statutory agencies and retailers – contribute to the 

end-to-end passenger experience.  Gatwick Airport therefore fully endorses the emphasis 

placed by the DfT on improving the end-to-end passenger experience, which aligns 

completely with Gatwick Airport management’s aspirations for the future development of 
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the airport.  As part of the response, we will be raising questions with respect to the 

CAA’s intervention powers and consumer representation as proposed by the DfT.  

However, the overall aim of the DfT’s proposals is to be commended.   

 

Allowing competition to work 

4. A key conclusion of the Competition Commission’s investigation into the common 

ownership by BAA Ltd of the three main London airports was that competition would be 

increased – in the short and the long term – by separating the ownership of those three 

airports.  The CC believes that this competition will result in significant (albeit 

unquantified) benefits for passengers.  A major theme of this response by Gatwick Airport 

to the DfT is that the competitive dynamic that has been unleashed by the CC must be 

allowed the time and resources to work.  This has several implications: 

 

• Gatwick’s market position is markedly different from that of Heathrow.  This has 

immediate implications in that a Tier 1 licence for Gatwick should be markedly 

different to that required for Heathrow.  We are not convinced that there is a case for 

a Special Administration regime for Gatwick. 

• Gatwick’s position with respect to capacity differs from that of Stansted and 

Heathrow.  Both of those airports have plans for increased runway capacity that are 

supported by the Government.  Gatwick is not in this position (for reasons clearly 

outlined in the CC’s report).  The aim of a new regulatory framework should be to 

incentivise Gatwick to develop the capacity that is needed by airlines and passengers 

in the South East.  This may indeed require a second runway, but it may not. 

• Airlines at Gatwick, both today’s incumbents and tomorrow’s potential new entrants, 

do not require the same level of regulatory protection as those using Heathrow, 

although we acknowledge a degree of protection may be required.  Gatwick agrees 

with Heathrow that it is uniquely positioned as the UK’s only hub airport.   

• In setting up a new regulatory regime, the DfT should have a presumption in favour of 

reduced regulation.  There seems to be no compelling reason why Stansted and 

Gatwick should not move into Tier 2 in a relatively short timescale.  The DfT has 

already recognised that common ownership weakened the case for the de-

designation of Stansted.   

• Gatwick Airport is keen to develop long-term commercial relationships with its key 

airlines and has received strong indication during post-separation discussions that the 
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airlines are equally keen to do so.   The current regulatory regime does not easily 

allow this to happen.  The new framework should allow and encourage more 

commercial behaviour by airports. 

• The regulatory regime must be flexible to allow the CAA to react to changing market 

circumstances.  A licensing framework should achieve this. 

• The ex ante assumption by the DfT should be that a competitive outcome is likely to 

be superior to a regulatory outcome. 

 

Costs and benefits 

5. Several aspects of the DfT’s proposals have the potential to impose significant additional 

costs, without clearly identified attendant benefits: 

 

• The DfT’s overall cost/benefit analysis clearly requires much more work before it can 

be cited to support the case for a new regulatory framework. 

• The financial resilience proposals – while accepted in principle – could cause 

significant costs.  More detail and consideration is required in this important area. 

• To the extent that costs are incurred – and such costs cannot be mitigated – the DfT 

should ensure that the costs and benefits of the regime are viewed and applied in the 

correct context; that is, if the new regulatory framework is deemed by the DfT to be 

for the benefit of passengers, then it is right that any costs incurred are passed 

through to passengers; the cost / benefit analysis must be seen to work at the 

passenger level. 

• There should be a much stronger requirement upon the CAA to justify and quantify, 

where possible, the costs and benefits of future regulatory changes.  This would bring 

the CAA in line with other sectoral regulators. 

 

Recognition of airport specific factors 

6. The DfT has naturally looked at other regulated sectors in coming up with its proposals.  

This is understandable and Gatwick Airport has of course also looked into other sectors, 

both regulated and competitive.  However, care must be given to ensuring that particular 

aspects of the airport industry are recognised when designing a new regulatory 

framework. 
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• The airport sector is inherently more competitive than other regulated sectors.   

Airlines choosing to fly out of Gatwick may well have options to fly from a number of 

airports, including Heathrow, Stansted or Luton.  A new framework for airports should 

recognise this competitive dynamic and, wherever possible, rely upon it. 

• The customers of the airports – the airlines – are well-informed, well-resourced 

counterparties.   This can be contrasted with other sectors where the end consumer 

does not have the resources to represent themselves.  Again, this should point to 

allowing competition to protect passengers rather than regulatory intervention. 

• The costs and duration of projects to develop and enhance airports are at least as 

significant as they are for major capital programmes in most other regulated sectors.  

As in those sectors, this points towards a need for regulatory stability over the long 

term. 

• At the same time, the time horizons for investment by airports are significantly longer 

than those of airlines.  Therefore, the regulatory framework must be able to arbitrage 

between these differing timescales.  The lack of contractual commitment by the 

airlines for access to airport infrastructure exacerbates this timing differential. 

 

The reform of the CAA 

7. We have noted that the case for reform of the CAA itself has been put most forcibly by 

the CC.  Reform was also proposed – albeit somewhat less forcibly – by the Pilling 

Review.  Gatwick Airport believes that most stakeholders would agree that the CAA – 

including its economic regulation function – must be reformed.  Our responses in this 

paper take the reform of the CAA as a given.  If such reform was not to come to pass, the 

responses in some areas would be different in order to address the existing shortcomings 

of the CAA. 

 

8. Once the CAA is reformed, we are convinced that it must operate independently.  To that 

end, Gatwick Airport does not support the proposal that there should be a duty on the 

CAA to assist in the delivery of Government policy. 
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Conclusion 

9. The DfT’s proposals for a new regulatory framework come at a crucial time for the 

London airports.  Separate ownership, and the increased focus on passenger interests, 

should result in a significant improvement to the experience of air travellers.  Gatwick 

Airport looks forward to helping the DfT develop its proposals for early implementation. 

 

10. Gatwick Airport is content for this submission to be published by the DfT. 
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Statutory remit for the economic regulation of airports 

(Chapter 6) 

 

Overview 

The review proposes a new primary duty for the CAA to focus on passengers and freight 

users, by promoting competition where possible. The review also sets out a number of 

secondary duties for the CAA, including engagement with environmental issues; ensuring 

demands for airport services are met; ensuring airports are able to finance their activities; 

overseeing compliance with wider planning policy; and achieving better regulation outcomes. 

 

There is much that can be learned from economic regulation of other sectors. The hierarchy 

of duties set out in the review is similar to that in other industries, which have undergone a 

similar realignment of regulatory control, and appears clear and reasonable.  There are, 

however, some ambiguities in the wording of the duties as set out and we therefore believe 

that additional guidance to allow clearer interpretations of these duties will prove crucial.  We 

look forward to working with the DfT to support the drafting of clear guidance in these areas. 

 

Gatwick Airport strongly supports the concept of ensuring that the passenger experience is 

placed firmly at the heart of the regulatory regime and we feel that this new focus for the CAA 

aligns very closely with the aspirations of Gatwick Airport’s current management.  We are 

firmly of the view that enhanced competition will be beneficial in this regard.  We do, 

however, have concerns about some of the secondary duties proposed, not least because 

they could conflate and confuse the respective roles of the DfT and CAA, with damaging 

consequences for the industry and passengers alike. 

 

Q6.1  Does the proposed hierarchy of the duties – with a single primary duty 

supplemented by a set of further duties that the regulator should also consider 

when seeking to achieve its primary duty – provide sufficient certainty over the 

regulator’s priorities? Are there alternative arrangements which would provide 

additional regulatory clarity? 

 

A6.1 Yes, Gatwick Airport agrees that a single duty supplemented by further secondary 

duties will make the CAA’s role clearer.  This formulation has the benefit of being well 
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understood in other sectors.  The only alternative arrangements that might provide 

further additional regulatory clarity would be written formal guidance from the DfT as 

to how the CAA was to interpret its duties.  This has precedents in other sectors. 

 

Q6.2  (a) Do you agree with the proposed primary duty? Do you have any comments 

on the drafting of the primary duty? 

 

 (b) Do you agree with the proposed approach of putting the passenger 

experience at the centre of the regulatory regime with additional rights for 

airlines and enhanced consumer representation? 

 

 (c) Is promoting effective competition the best way to promote the interests of 

consumers of airport services? 

 

A6.2 (a) Gatwick Airport supports the general drafting of the primary duty.  There will be an 

important decision as to the exact wording of this duty.  For example, Ofwat’s duties 

seem to imply that the primary duty is delivered by securing the secondary duties. 

Ofgem’s duties seem slightly more nuanced in that the regulator must “have regard” 

to the secondary duties.  A further possibility, and Gatwick Airport’s preference, would 

be to require the regulator to have made a “balanced consideration” of all the duties 

in coming to an interpretation of its primary duty.  The aim would be to require an 

explicit explanation by the regulator as to how this “balancing” had been carried out, 

rather than simply relying on the slightly more vague “have regard”.   

 

A6.2  (b) Gatwick Airport strongly supports putting the passenger experience at the heart of 

the regulatory regime.  This aligns the CAA’s primary duty very well with the 

aspirations of the current management of Gatwick Airport.  Gatwick Airport believes 

that appropriate and additional rights for airlines are also important and will be 

working with our airline customers to understand better their aspirations in this 

regard.  Gatwick Airport also supports the need for enhanced passenger 

representation, although we do have views about the proposed representative body 

and process as put forward by the DfT. (See page 42 and Appendix one) 
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A6.2 (c) As Gatwick Airport is moving into separate ownership from the other BAA airports, 

we are strongly supportive of the central role of competition as the means to promote 

the interests of existing and future passengers and freight operators.  We do consider 

that a greater competitive dynamic between Gatwick and the other South East 

airports can only be beneficial for passengers.  The DfT’s proposed wording should 

however be expanded to enable the CAA’s primary duty to be focused on competition 

between airlines and other third parties at each airport as well as competition 

between airports.  In this way, it would be clearer that the CAA’s duty was intended to 

improve the entire end-to-end passenger experience. 

 

 A final comment is whether the DfT should make it clearer that the ex ante 

assumption by the CAA should be that competition (between airports or airlines as 

the case may be) is the best way to address the interests of passengers and freight 

users.   

 

Q6.3  Do you agree that it is appropriate for the economic regulator of airports to 

have regard to environmental limits? Does the proposed duty provide sufficient 

clarity over the respective roles of the Government and the CAA? 

 Does the proposed duty risk compromising the clarity of the regulator’s 

primary duty?  

 

A6.3 Gatwick Airport supports the proposal for the economic regulator to have regard to 

environmental limits or, for that matter, other environmental issues.  However, there 

are three areas where additional clarity from the DfT would be useful.  First, it should 

be made clearer that this duty does not imply that additional environmental 

obligations will be imposed – instead the duty should be to facilitate the delivery of 

existing environmental obligations.   Second, Gatwick Airport is unclear what the 

reference to “local communities” in this context means.  If this is meant to refer to the 

environmental impact upon local communities, then this formulation is redundant as 

the existing environmental obligations, including the planning process, already 

achieve this.  If this is intended to be an additional and separate consideration in 

addition to environmental issues then this seems too widely drawn.  Third, there 

should be greater clarity that costs properly and efficiently incurred by the airport 
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operator in meeting the requirements of this duty on the CAA should be able to be 

passed onto the users of the airports.   

 

 Subject to these clarifications, Gatwick Airport does not consider that a duty worded 

in this way, which has precedents in other sectors, confuses the respective roles of 

Government and the CAA.  Further, Gatwick Airport does not consider that the 

proposed secondary duty will compromise the regulator’s primary duty. 

 

Q6.4  Given the proposed primary duty to promote the interests of consumers, is it 

necessary to have a further duty to ensure that all reasonable demands are met 

efficiently?  

 

A6.4 Gatwick Airport supports the CAA having a further duty of being able to ensure that 

all reasonable demands are met efficiently.  While strictly speaking, the primary duty 

should ensure that all reasonable demands are met – since this is what the interest of 

the airlines and passengers should be – the extra emphasis upon the CAA of this 

secondary duty is helpful.   Some comments for consideration by the DfT are as 

follows. 

 

 First, the DfT should make clear that “reasonable demands” should be interpreted to 

include capacity – in all its forms – as well as service improvement.   

 

 Second, it must be clear that the CAA is required to come to a conclusion as to what 

its view as to a “reasonable demand” is.  The CAA has to date refused to reach a 

view as to whether runway capacity is required in the South East despite the White 

Paper process that led to the conclusion that runway capacity was required by 2030.  

We note that some time ago, the CAA did develop its own traffic forecasts, and we 

believe that – as sectoral experts – this was appropriate and helpful. 

 

 Third, once the “reasonable demand” has been defined, the airport operator must be 

incentivised to meet such demand, and to be allowed to share the efficiently-incurred 

costs with the airlines (who should in any event have been involved with passenger 

representatives and the airport operator in defining reasonable demand with the 

CAA). 
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 Finally, any national policy statements would be incorporated into the definition of 

“reasonable demand” and hence, as we explain below, there would be no need for a 

further duty with respect to Government policy. 

 

Q6.5  Given the proposed primary duty to promote the interests of consumers, is a 

further financing duty required?  

 

A6.5 Gatwick Airport strongly supports the need for a financing duty upon the CAA, since 

we do not believe that a financing duty can be imputed from a reading of the primary 

duty alone.  We note that financing duties upon the regulator are common in other 

sectors, and there seems to be no reason why this should not be the case in the 

aviation sector.  The requirement upon the CAA to demonstrate that its cost of capital 

proposals, in particular, lead to a financeable business plan would be an important 

improvement on the current regulatory system.   It is not sufficient to ensure merely 

that the cost of capital set is in line with generic market parameters.  Properly 

interpreted, a financing duty should support the investment needs of airport 

operators.  Taken together with other aspects of the DfT’s proposals, such a financing 

duty should in principle reduce the cost of raising funds by airport operators.     

 

Q6.6  What is the appropriate interpretation of a financing duty in the airports sector? 

 

A6.6 Three elements of the financing duty should be considered.  First, the CAA should 

ensure that an airport operator’s activities can be financed in the short-term and in the 

long-term.  The long-lived nature of airport assets, and the lack of stability of the 

users of the airports, puts an added onus on the regulator to ensure financial stability 

of the airport operator.   

 

 Second, it must be clear that the duty to ensure that the airport operator is able to 

finance its activities should be an ongoing obligation.  It will not be appropriate for the 

CAA to come to a view on a one-off basis.  Gatwick Airport agrees that its users 

should be protected from events of financial distress that are within the control of the 

airport operator.  However, where such events of financial distress are beyond the 

control of the airport operator – such as a 9/11-type event – then a price-controlled 
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airport operator must have the right to apply for the re-opening of price control 

decisions.   

 

 Third, there must be alignment between the financing duty and the specification of the 

financial ring-fence around a particular project or development.  If, for example, the 

ring-fence requires a particular level of credit rating, the CAA must ensure that any 

price control proposals are such that they achieve such a credit rating. This will 

require detailed interaction between the CAA and the credit rating agencies, much in 

the way that Ofwat undertakes price controls today. 

 

Q6.7  Does the proposed duty provide the right balance between the roles of the 

Government and the CAA? Does the proposed duty risk compromising the 

clarity of the regulator’s primary duty? 

 

 The DfT is proposing a secondary duty upon the CAA that it is to assist in the delivery 

of government policy.  Gatwick Airport strongly opposes this duty, which is not seen 

in other sectors.  We do not consider that regulation will be effective and sufficiently 

stable if it is subject to the potential direct intervention of Government in this way.  It 

must be much more independent of possible policy changes, and we therefore 

support a much more standard form of wording, namely that the regulator should 

“have regard” to Government policy (including as set out in any National Policy 

Statement).  This puts an onus on the regulator to explain why it might have a 

different view to the Government but is not as determinative as the “duty to assist”. 

 

 The history of BAA – and in particular the Terminal 5 planning enquiry – shows the 

merit of Government support for the delivery of major infrastructure.  However, the 

time horizons for the delivery of major airport investment will frequently exceed the 

term of a particular government.  In these circumstances, it is preferable to have the 

delivery of infrastructure in the hands of private sector companies subject to vigorous 

independent regulation.   

 

 There are of course issues associated with this formulation.  Are there investments 

that are too substantial and/or risky even for private sector companies to deliver as 

the fact that no new nuclear power stations have been built since Sizewell arguably 
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demonstrates?  What if the regulator is not capable of delivering a regulatory 

framework supportive of major investment as the suspended nature of the Stansted 

Generation 2 planning enquiry is arguably an example?   

 

 In conclusion, Gatwick Airport strongly opposes the introduction of a CAA duty along 

the lines proposed by the DfT as it would make it unnecessarily harder for the CAA to 

discharge its other duties, lead to confusion and undermine regulatory stability.   

   

Q6.8  We would welcome comments on the appropriateness of the proposed duties 

and in particular, whether they will allow for an effective and efficient regulatory 

regime that meets the Secretary of State’s objectives for the Review. In 

considering the proposed duties stakeholders may wish to respond particularly 

on: 

 

 • Whether the proposed duties provide a sufficiently clear framework for the 

CAA to operate within?  

 

 • Whether the proposed hierarchy and number of duties for the CAA are 

appropriate? 

 

 • Whether there are other factors or issues that should be included in additional 

specific duties? 

 

 • Whether the initial draft wording for the duties is appropriate. 

 

A6.8 Gatwick Airport considers that the substantive answer to this question is contained in 

the answers to the preceding questions.  There are no other factors or issues that we 

wish to be included.   
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Designing a flexible, fair and effective enforcement regime 

(Chapter 7) 

 

Overview 

The Review proposes a new enforcement regime designed to maximise the regulatory 

framework’s ability to deliver good outcomes for consumers.  The proposed new regime 

seeks to give the CAA power to determine the most appropriate arrangements for 

enforcement, with a new primary duty on the CAA to focus on passengers (and freight users) 

by promoting competition where possible.  The Review also sets out a new licensing regime 

for airports, based on a tiered system of license awards.  The Review states that initial 

licenses will be issued by the Secretary of State. 

 

Again, Gatwick Airport believes that other sectors provide a helpful comparator when 

considering these proposals.  Generally in these sectors, the licensing regimes introduced in 

recent years are well understood, clear and flexible.  Crucially, they are also welcomed by 

the investment community for the future clarity they are able to provide.  However, there 

have been examples of regulatory creep occurring in other sectors and in some instances 

the regulations are drawn in such a way that it can be difficult to differentiate between 

different types of company operating in these sectors. 

 

Gatwick Airport broadly welcomes the intention of this section of the Review.  However, we 

feel very strongly that the licensing regime must be set up in such a way to recognise the 

forthcoming change in the ownership of Gatwick Airport.  For the regime to succeed, it must 

be designed to allow competition between Gatwick Airport and the other airports, particularly 

Heathrow Airport.  We also believe that safeguards against regulatory creep are important 

and therefore that the final regime must demonstrate a clear path to de-regulation and/or 

lighter regulation. 

 

Q7.1  Do stakeholders agree with the proposed approach to developing a new 

licensing regime for airports? 

 

A7.1 In principle, Gatwick Airport supports the proposal to licence airports.  Such a regime 

is well understood in other sectors.  Such a regime has been demonstrated to be 
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flexible and to allow evolution of regulation, or its removal all together.  The way in 

which competition has been introduced in the telecoms and energy supply sectors is 

a clear demonstration of this.  It is also important, however, to avoid “regulatory 

creep”.  The regulation of the energy transportation companies or the rail industry is a 

clear demonstration as to how regulation can become ever more extensive, intrusive 

and expensive.  There is much criticism of the complex nature of the energy network 

regulatory system and the default assumption that intervention is preferred to 

competition.  We have made proposals below as to how such regulatory creep could 

be avoided. 

 

Q7.1 (a) Do you agree with the proposed tiers for the licenses, including the criteria 

and thresholds that will be used to determine which tier an airport will be in? 

 

 (a) Gatwick Airport supports the proposal of a tiered system of regulation.  A sensible 

starting point would be for Tier 1 to include the currently designated airports, with Tier 

2 covering those airports to be subject to the Airport Charges Directive.  Gatwick 

Airport supports the criteria proposed for designation by the regulator of an airport 

operator as being included in Tier 1.  We note that the DfT explains that Heathrow, 

Gatwick and Stansted should start (presumably for the period of Q5) as Tier 1 

airports due to “their market position”.  It should be noted that there has in fact been 

no evaluation by the DfT or the CAA of the market position of Gatwick Airport either in 

common ownership or, importantly, in separate ownership.  Such evaluation would be 

appropriate prior to confirmation by the DfT of the initial position of Gatwick as a Tier 

1 airport.  This evaluation – presumably with the advice of the CAA – would also 

indicate whether Gatwick would be subject to a Q6 price control process.   

 

 Gatwick Airport notes that it seems likely that Heathrow will always remain as a Tier 1 

airport.   In contrast, we do not consider that Gatwick or Stansted should necessarily 

remain as Tier 1 airports, and periodic evaluations of their market positions should be 

undertaken.  The regime should be flexible, allowing an airport operator to request an 

evaluation of whether its Tier 1 status should continue.   

 

 Gatwick Airport considers that the DfT should make it clear that particular Tier 1 

airports might well be subject to different sets of licence conditions from other Tier 1 
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airports.  In fact, Gatwick Airport strongly favours bespoke licenses for Tier 1 airports.   

There should not be an assumption that the same licence conditions will apply to all 

Tier 1 airports.  In particular, a regulatory regime fit for Heathrow should not 

automatically be applied to Gatwick or Stansted as it could be burdensome and 

inappropriate. 

 

Q7.1 (b) Do you agree that the criteria for determining whether an airport has a Tier 1 

licence should be enshrined in Primary Legislation? 

  

A7.1 (b) Gatwick Airport does not support this proposal.  While we understand and support 

the need for regulatory certainty, we also need to consider that this regulatory 

framework is likely to be in place for many years.  There may well be the need to 

change the Tier 1 criteria at some point in the future, in the way that the DfT recently 

did with respect to the designation of Manchester and Stansted airports.  We propose 

instead that the Tier 1 criteria should be contained in secondary legislation.  As there 

are different types of secondary legislation and the means by which the legislation is 

changed differs, the proposed approach would provide a degree of regulatory 

certainty based on the type of secondary legislation under which it is legislated.  One 

way to achieve this would be to require any changes to such secondary legislation to 

be subject to positive resolution by both Houses of Parliament. 

 

Q7.1 (c) Do you agree that the regulator should retain the option of regulating small 

airports that have substantial market power with a Tier 1 licence, including a 

price control, subject to the satisfaction of the criteria set out above and the 

appeal process? 

  

A7.1 (c) In principle, this flexibility would appear useful.  However, as a starting point – and 

as an indication that competition is intended to be allowed to work – Gatwick Airport 

would not support any smaller airports being included in Tier 1 at the point of 

commencement of the new regulatory framework.   

 

Q7.1 (d) Do you agree that the regulator should be able to impose a Tier 3 licence on 

certain small airports that would allow market power at these airports to be 

addressed whilst stopping short of price control? 
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A7.1 (d) Again, Gatwick Airport considers that this flexibility would be useful.  However, we 

do not support any airports starting in Tier 3 without more detailed consideration.  

Behaviour of airports in the new regulatory framework should be assessed prior to 

this decision being made. 

 

Q7.2  Do you agree with the principle of using the proposed licence regime for the 

economic regulation of airports to implement certain aspects of the Airport 

Charges Directive (ACD)? 

 

A7.2 Gatwick Airport supports the DfT’s proposal.  It is unfortunate that the ACD will be 

introduced via the current Airports Act only to be superseded by the new Airports Act 

(if that is what it is to be called).  However, there seems to be no alternative. 

 

Q7.3  We would welcome comments on these initial thoughts about the conditions 

that should be included in the license for each tier. 

 

A7.3 The proposals made by the DfT are a relatively standard set of licence conditions that 

have useful precedents in other regulated sectors.  As such, it will be the exact 

wording of these licence conditions that will be the subject of detailed scrutiny later in 

this process.   Gatwick Airport would expect to be fully involved in any such drafting of 

the licences.  Lessons from other sectors show that a wide drafting and consultative 

process, while time-consuming, leads to superior drafting in terms of licences.  As 

such, most of Gatwick Airport’s issues can be raised at that time, in response to 

detailed proposals, rather than the current high level proposals from the DfT.  

Nevertheless, there are some comments that Gatwick Airport wishes to make at this 

stage.   

 

 The DfT indicates that price regulation can range from a traditional RAB-based price 

cap through to price surveillance.  Gatwick Airport welcomes this flexibility and looks 

forward to the CAA’s work programme to develop this range of price control options 

and an appropriate regulatory toolkit.  At this stage, Gatwick Airport would request 

that the DfT makes clear that such flexibility extends to the scope of the regulatory till.  

Where activities at an airport can be demonstrated to be subject to competition, there 
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must be a mechanism for removing such activities from the scope of the price control 

licence conditions at an appropriate time.  

 

 The DfT proposes a set of measures to enhance the financial robustness and 

resilience of an airport operator in Tier 1.  Since these proposals are well understood 

from other sectors, they appear acceptable to Gatwick Airport in principle.  However, 

much more detail is required on the costs and benefits of the proposal.  Further, it 

should be noted that once Gatwick passes into separate ownership, its financial 

structure will be that of the acquiring party.  It is expected this transaction will take 

place before the introduction of a licensing regime.  Therefore, there might well be the 

need to recognise an exemption from, or transition to, some part of the financial 

provisions.  The ability to derogate from licence conditions with the agreement of the 

regulator should be explicitly recognised. 

 

 The DfT envisages a “capacity utilisation limit”, citing the near complete use of all of 

Heathrow’s capacity and of the over-crowding and delays that result.  Gatwick Airport 

is not opposed to such a power for the CAA to intervene in the way envisaged.  

However, it must be noted that current runway capacity is agreed by the airport 

operator, the airlines and the air traffic control authorities.  If the CAA is to intervene 

to specify a different capacity utilisation limit, this must be done in a transparent 

manner.  Any intervention that reduces capacity – ostensibly to the benefit of 

passengers – will have potentially negative consequences on the revenues of the 

airports and / or the airlines and therefore the prices paid by passengers.  Such an 

intervention could have a significant impact on the value of the airport.  We suggest 

therefore that more thought is put into how this intervention power would be used. 

 

 The DfT envisages measures to hold the airport operator to account for the delivery 

of agreed investment outputs.  Gatwick Airport would welcome clarity that this is 

intended to refer to the existing capital investment triggers, rather than a wider 

ranging “duty to invest”. 

 

 The DfT proposes that once the initial licences have been established by the 

Secretary of State, decisions on the imposition of particular licence conditions would 
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be made on a case-by-case basis by the regulator.  Gatwick Airport welcomes this 

flexibility within Tier 1. 

 

Q7.4  We view the introduction of the proposed licensing regime as being beneficial 

to consumers although we understand that there will be associated 

implementation costs. What do you think the likely scale and value of these 

costs will be? 

 

A7.4 Gatwick Airport has no view at this stage on the likely scale and value of these costs.  

It depends in part on the new owners of the airport and their financial structure.  It 

depends also on the particular implementation mechanisms chosen by the DfT.  The 

DfT has carried out an initial cost benefit analysis of the entire regime.  Gatwick 

Airport does not consider that this is currently robust enough to support changes of 

the magnitude being proposed.  While we remain supportive of the DfT’s intentions, it 

is incumbent on the DfT to undertake a much more thorough cost benefit analysis 

before its final decision document.  In other sectors, we note that the cost benefit 

analysis (or impact assessment) is consulted upon itself prior to policy decisions 

being reached.  We believe that the DfT should take the same approach here.  That 

is, before a final policy decision is reached, the DfT should issue a further (perhaps 

time limited) consultation on the impact assessment.  Gatwick Airport is happy to 

work with the DfT in order to develop the cost benefit analysis. 

 

 On the assumption that the cost benefit analysis will support the policy decision to 

implement a new regulatory framework, then the DfT must clearly establish that if any 

costs have been incurred, then the regulator must allow such costs to be passed 

through to the ultimate beneficiaries of this new regulatory framework.    

 

Q7.5  We would welcome comments on the proposed process for changes to licence 

conditions. We would particularly welcome comments on the proposed process 

for collective licence modifications. 

  

 Do you agree that in a reformed regulatory regime the Secretary of State should 

retain the right to refer changes to licence conditions, even where agreed by 
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the licensee, to the Competition Commission? Is this an appropriate scope for 

an intervention power for the Secretary of State? 

  

 Do you agree that where a proposed change of licence condition would apply 

identically to a group of airports that this change would come into effect if it 

was accepted by 80% of these airports representing 80% of total passenger 

numbers across the group? 

 

A7.5 Gatwick Airport has several comments on this most important of areas.  First, there 

must be careful consideration as to whether an extensive appeals mechanism is 

consistent with a desire to let competition develop, particularly in the case of separate 

ownership.  All parties should be attempting to solve disputes through commercial 

negotiation.  This will not be the case if there is an easily accessible appeals route to 

a regulated outcome. 

 

 Second, there must be a clear recognition of the possibility of “regulatory scope 

creep”, and mechanisms should be put in place to ensure that this does not happen.  

Such mechanisms would include “sunset” provisions over some, or all, of the licence 

conditions.  Another mechanism – as proposed by the Better Regulation 

Commission1 – is a “one in, one out” regime and / or a limit on the number of singular 

licence conditions that a licence could contain. 

 

 Third, Gatwick Airport does not support the collective licence modification procedure 

for Tier 1 airports.  In this tier, each airport operator is entitled to have a tailored 

licence.  If there is a common licence condition that the CAA wishes to introduce, it is 

only appropriate that it should have to convince the licence holders individually, not 

collectively.  This is particularly important as the three airports likely to be included in 

Tier 1 will be the currently commonly-owned airports.  A tailored licence will be likely 

to foster the separate development of the airports as the effects of separate 

ownership feed through into new approaches and strategies. 

  

                                                
1
 “Less is more, reducing burdens, improving outcomes”, Better Regulation Commission, March 2005 
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 Fourth, with respect to Tier 2, Gatwick Airport does not support a collective licence 

modification procedure.  As the DfT outlines, there are only a handful of airports that 

will fall into Tier 2.  Again, it seems appropriate that the regulator is required to 

convince all licence holders of a change, rather than the wishes of a much smaller 

handful of airports.  This is particularly the case when we consider the possibility that 

at some point, Tier 2 might include Gatwick and Stansted airports.  Airports are not 

homogenous entities like energy distribution companies.  Rather, each airport faces 

different challenges and market conditions and should be entitled to a regulatory 

framework that is forced to address these different challenges.   

 

 Finally, Gatwick Airport does not support the Secretary of State having a right of 

reference to the Competition Commission over an agreed licence condition.  

Independent regulation should mean just that.  The political environment surrounding 

major airport development means that regulation should be as independent as 

possible. 

 

Q7.6  Do you agree with the proposals to put in place similar provisions for sanctions 

and enforcement by the CAA for the airports sector that apply in the other main 

regulated sectors in the UK?  Would a maximum financial penalty for licence 

contraventions of 10% of the relevant undertaking’s annual turnover be an 

appropriate upper bound?  Are there are any particular features of the airports 

sector that would justify or require a different approach to licence revocation? 

 

A7.6 Gatwick Airport accepts that the sanctions and enforcement provisions of other 

regulated sectors would work effectively in the airports sector.  Gatwick Airport 

accepts the need for a cap on the financial penalty, but we are very concerned about 

the maximum level of this penalty.  We accept that this figure has precedents in other 

regulated sector.  However, the 10% figure is derived from the most extreme form of 

abuse under the Competition Act.  It does not seem appropriate for this level of 

exposure to be put in place for breaches of licence conditions (particularly given the 

likely concurrency of the CAA under the Competition Act).   
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 We recognise that there are steps that must be taken before such a licence 

contravention leads to penalties.  Nevertheless, we consider that such exposure is 

just too great given that all parties will be getting used to the new regulatory 

framework.  Such powers to levy financial penalties in the other sectors followed 

years of understanding as to how a licensing regime will work.  That will not be the 

case in the airports sector.  In particular, other sectors have experience of the 

sectoral regulator having concurrent powers.  This is not the case in the aviation 

sector where the CAA does not currently have concurrent Competition Act powers.  

As such, the regulator will also be trying to understand how to interpret its new 

powers.  It is also the case that the airports sector is more competitive than the other 

regulated sectors.   

 

 Gatwick Airport therefore makes two specific proposals.  First, the cap must be set at 

a lower level.  We suggest 5% as a starting point for a new regime.  In addition, it is 

clear that the cap should relate only to aeronautical activities that relate to the airport 

operator (e.g. Air Navigation System charges – which are essentially a pass through 

– should not count towards the calculation of the cap).  Second, the provision for a 

cap could be legislated via primary legislation, and then changed by secondary 

legislation.  This would put the flexibility into the regime to allow financial penalties to 

be imposed – and increased if necessary – but would allow the regulatory system to 

bed down without such a significant financial exposure to the airport operators.   

 

 If the DfT is minded to keep to a 10% cap, then Gatwick Airport proposes that the 

10% cap should be included in primary legislation.  However, we would then propose 

an initial cap of 5%, mandated as part of secondary legislation.  In this way, the DfT 

would have the flexibility to move towards the maximum cap if the behaviour of the 

airport operators indicated that such financial exposure was necessary.  However, it 

would give the airport operators, and the regulator, an opportunity to understand how 

the new regulatory regime was to work in practice. 

 

 Finally, the DfT asks if there are any particular features of the airports sector that 

would justify a different approach to licence revocation.  Gatwick Airport is not 

opposed to clear grounds for licence revocation as long as there are ample 

opportunities to remedy the reasons for a proposed licence revocation.  However, 
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licences were introduced on privatisation for most privatised companies.  As such, it 

was clear to investors at the time that there would be grounds for revocation. In the 

airports sector, the power to revoke a licence – in essence a change to the airport 

owner’s rights – is being introduced to existing owners, with pre-existing financing 

structures in place.  In that respect, it is particularly important that the grounds for 

revocation are clear and that the initial licence term should be long, rolling or 

perpetual. 

 

Q7.7 Do you agree that the CAA should have concurrent competition law powers for 

airport services in the UK? 

 

 Gatwick Airport supports the DfT’s proposal, and has two points to make here.  First, 

such concurrency should only be given once the CAA reform, as proposed by Sir 

Joseph Pilling, has been put in place.  Second, the CAA should be required to issue 

guidance as to its interpretation of its Competition Act powers, and establish a 

concordat with the Office of Fair Trading to explain how such concurrency will be 

applied in practice.  

 

 



 

  25 

Enhancing accountability (Chapter 8) 
 

Overview 

The Review sets out plans for how the CAA will be held accountable for its performance and 

for specific decisions.  The proposals include a revised arrangement for appealing against 

the regulator’s decision, with three different options suggested.  Other proposals put forward 

include the introduction of sunset clauses, governing the time when the regulator must 

review the status of Tier 1 airports; new mechanisms to modify airport license conditions; a 

new regime governing the appeals process; and new arrangements for enforcing airports’ 

environmental reporting to the CAA. 

 

Comparable sectors teach us that appeals systems initially set up with the best of intentions 

benefit from the ability to evolve. For example, Energy Code Modification appeals are now 

heard by the CC, rather than OFGEM, a move which has been broadly welcomed. We 

believe that the CC would be an appropriate appellate body for the airport sector.  

 

Q8.1  We would welcome views on the proposed approach to allowing appeals 

regarding CAA decisions about whether an airport should have a Tier 1 licence 

and regarding licence modifications. We would particularly welcome comments 

on which parties should have the right to appeal and on which decisions 

particular parties should have the right to appeal. We would also welcome 

views on the most appropriate approach to ensure that appeals are neither 

frivolous nor vexatious. 

 

A8.1 Gatwick Airport does not support the ability of any third party to be able to appeal Tier 

status.  We would however support any party being able to bring forward a proposal 

to change the Tier status of an airport operator, rather as easyJet did with respect to 

the designation status of Luton airport in 2000 (the CAA decided not to designate the 

airport).  Given the direct impact on the airport operator of Tier status, Gatwick Airport 

supports the airport operator having a right of appeal.  We are not convinced that the 

case has yet been made for that appeal to be made to the Competition Appeals 

Tribunal (CAT), rather than the CC; the issues involved are broad and far-reaching, 

suggesting a first appeal should be to the CC. 
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 Gatwick Airport does not support a right of appeal of third parties to price control 

licence conditions (however so defined).  A price control decision is made following 

extensive consultation by a regulator.  It is typically a balanced combination of a large 

number of inputs to come up with a regulatory price cap (or other type of revenue 

limiting mechanism).  As the direct control over an airport operator’s revenues rests 

with them, we believe that there must be an appeal mechanism for the airport 

operator.  In line with other regulated industries, the CC seems to be the appropriate 

body in this regard.   

 

 Gatwick Airport considers that the case for allowing appeals for other licence 

conditions is more balanced.  On the one hand, Gatwick Airport believes that 

competition should be the main determinant of behaviour between an airport operator 

and its airlines.  Other sectors where appeals exist tend to be decisions regarding the 

regulation of monopolies.  In the aviation sector, a route of appeal might well “crowd 

out” commercial negotiations.  On the other hand, there are some merits in allowing 

appeals by third parties since this would serve to provide checks and balances on the 

CAA.  The outcome of the easyJet judicial review of the CAA’s Q5 decision will be an 

important factor in the DfT’s further considerations.  However, of the options 

proposed by the DfT, we would support Option 3.  If the ability to appeal licence 

conditions was contained in secondary legislation, there would remain the option for 

the CAA to propose to the DfT a wider appeal mechanism if the behaviour of the 

airport operators was not appropriate, or competition did not develop in a way that 

protected passengers’ interests.    

 

 Turning to the matter of who can appeal, we agree with the DfT that frivolous or 

vexatious appeals should not be allowed.  (In option 3, this question is no longer 

relevant of course.)  There seem to be some ways in which this might be addressed.  

First, a threshold could be applied so that only major airlines (and perhaps a 

designated industry representative) could appeal regulatory decisions, together with a 

nominated passenger representative group at each airport.  Second, it could be made 

clear that costs could be awarded against the party that lost an appeal.  This would 

ensure that only parties with a strong case would be prepared to expose themselves 

to legal costs.  Another approach would be to allow the regulator to be the body that 
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allowed an appeal or otherwise.  Obviously vexatious or frivolous appeals would be 

turned down, with this decision ultimately challengeable via a judicial review.   

 

Q8.2  Do you agree with the proposal that the CAA would be required to consider the 

regulatory status of a Tier 1 airport at the end of each price control period (the 

sunset clause)? 

 

 Do you agree with the proposal that CAA decisions about whether an airport 

should have a Tier 1 licence should be subject to a merits based appeal to the 

CAT? 

 

 Do you agree that access to merits based appeal on the CAA’s decision about 

whether an airport should have a Tier 1 licence should be granted to all parties 

with a material interest, including the licensee, airlines, specified consumer 

groups and other airport operators? 

 

 How should provision be made in the new regime to deter frivolous or 

vexatious appeals? 

 

A8.2 Gatwick Airport strongly supports the DfT’s proposal for sunset clauses and that it is 

wholly in keeping with Better Regulation principles.  We consider that this would 

require periodic re-assessment of the market power of the Tier 1 airports.  As 

explained above, Gatwick Airport would also support the airport operator, or an 

interested party, having the right to request such a re-assessment.  Gatwick Airport 

also strongly supports the DfT’s proposals for longer price control periods, if 

appropriate, with such re-assessments then taking place as part of setting the 

subsequent price control. 

 

 With respect to the DfT’s remaining questions in this section, we have no more to add 

to the answers to question 8.1. 

 

Q8.3  As set out at the beginning of this section, we would welcome stakeholders’ 

comments on how the right of appeal on licence condition changes should be 

framed. The three options we would like specific feedback upon are: 
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 Option 1 – Rights to a merits-based appeal on all licence modifications granted 

to all parties with a material interest, including the licensee, airlines, specified 

consumer groups and other airport operators; 

 

 Option 2 – Rights to a merits-based appeal on all licence modifications granted 

to the licensee. A right of appeal for other parties with a material interest 

(including airlines, specified consumer groups and other airport operators) on 

a limited range of issues, including – but not limited to – the CAA’s decision on 

whether an airport should be subject to a Tier 1 licence. Within this option there 

are sub options relating to how appeal rights could be extended beyond the 

licensee upon which we would welcome stakeholders’ views. Two sub options 

that are not necessarily exclusive are: 

 

–  A right of appeal on the CAA’s decision to endorse an airport operator’s 

statement of charging principles setting out how a price control once set 

will be translated into the detail of airport charges. 

 

–  A right of appeal on a statement of principles by the CAA setting out the 

fundamental basis on which price control decisions are made (asset out 

at paragraph 8.7). 

 

Option 3 – Rights to a merits-based appeal on all licence condition changes 

granted to the licensee. Other parties with a material interest (including airlines, 

specified consumer groups and other airport operators) granted access to a 

merit based appeal on the decision whether an airport should have a Tier 1 

licence but not to licence modification decisions. 

 

A8.3 Gatwick Airport supports the Expert Panel’s recommendations to the DfT.  A widely 

drawn appeals mechanism will result in the system being overwhelmed, particularly 

given the controversial nature of major airport investment.  As explained above, 

Gatwick Airport supports option 3. 
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Q8.4  Does a procedure which involves either the agreement of the licensee only or a 

determination of the public interest by the Competition Commission properly 

take account of airline and other third party views? 

 

A8.4 Given that this procedure is used in other sectors, it does seem to strike an 

appropriate balance between the rights of a regulated company, and those that rely 

on the regulated company’s services.  An appeals mechanism that is too widely 

drawn would lead to never-ending appeals.  The various appeals of the telecoms 

companies to the CAT seem to show how the process can be mired in litigation.  

Ultimately, one body has to seek to balance the competing interests in front of it.  

Effective, transparent and repeated consultation is the best way to ensure that the 

decision of the decision body is best made. 

 

Q8.5 Should airlines and other third parties have a specific right to be consulted on 

proposed licence modifications? 

 

A8.5 Since there is a general requirement on the CAA to consult widely, Gatwick Airport 

does not consider that there is a need for specific right of consultation.  However, if 

the airlines believe that such a specific right was needed, Gatwick Airport would not 

oppose this.  Such a right of consultation should also be accompanied by a 

requirement to undertake oral hearings, preferably in public.  However, it must also 

be recognised that at some point, a regulator must stop consulting, and must come to 

a decision.  A way to strike this balance may be to put a requirement upon the CAA to 

consult on all material information upon which it is to rely when coming to a decision.   

A decision that relied on material information upon which consultation had not been 

carried out would then be vulnerable to challenge.   

  

Q8.6  Do you agree that Tier 1 and 2 airports should be required to submit an annual 

report to the CAA and other environmental regulators about their 

environmental performance? Are there any specific requirements that you 

consider should be in such a licence condition? 

 

A8.6 Gatwick Airport already reports on its environmental performance.  As such, Gatwick 

Airport is content to make an annual report to the CAA and other specified 
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environmental regulators. It must be the case though that one set of information 

provision is agreed between the various regulators to avoid an overly onerous 

reporting burden on airports.   

  

Q8.7 The Government is considering applying the Compliance Code to CAA’s 

economic functions. Are you in favour of extending the coverage of the Code in 

this way? Please give reasons to support your views. 

 

A8.7 Yes, the Code should be extended to the economic regulation aspects of the CAA’s 

work.  In general, the economic regulator already conducts itself with a clear regard to 

achieving Better Regulation, but a formal requirement is nonetheless to be welcomed 

for the additional clarity it brings. 
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Aligning airport services with 

passengers’ needs (Chapter 9) 
 

Overview 

The Review proposes that Constructive Engagement should continue to have a key role in 

setting price controls at airports, with the CAA having robust powers to gather and distribute 

information to make this work effectively.  It considers whether Service Quality Rebates 

(SQRs) should be extended to other parties involved in the whole passenger experience, not 

just airport operators.  The review envisages that decisions between a single or dual till 

approach to setting airport charges are best made on a case-by-case basis, rather than by 

being set in the statutory framework.  Changes are proposed to the regulatory framework 

which would enable separation of operation and development of airport facilities.  The DfT 

proposes that the new regime will introduce measures that will strengthen the financial 

resilience of airports, including measures to ensure the new regime is consistent with price 

controlled airports being able to finance their businesses.   

 

Consumer representation is common to other sectors, including competitive sectors.  

Likewise, it is common practice in other regulated markets for the exposure of regulated 

companies to the cost of service failure to be limited to the cost of the service not delivered, 

rather than the total cost to third parties.  

 

Gatwick Airport has supported the existing Constructive Engagement process but would 

expect the next phase of airport/airline engagement to go further.   The next phase must be 

more explicitly based on commercial dialogue between airport and airlines, rather than the 

slightly artificial process that was introduced by the CAA.  We will also need to consider how 

the enhanced passenger representative body is to be involved.  We note the comments of 

the CC and the DfT about greater CAA involvement in the next phase of engagement.  We 

are not sure if this is consistent with a reliance on greater commercial interaction between 

the airport operator and its airlines, so we would request that the DfT is not overly 

prescriptive in this area. 
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Changes in the ownership of the UK’s airports, including Gatwick Airport, will bring new 

competitive dynamics to the market which the DfT should allow to work before increasing 

SQRs. Gatwick Airport does not see the need for further incentives to improve the passenger 

experience, other than increasing regulatory oversight of all parties operating at airports. 

Gatwick Airport foresees both potential benefits and problems from competition between 

airport facilities and believes that it would be useful therefore if the CAA has flexibility to 

introduce this, rather than a requirement to do so.  A mechanism to ensure financial 

resilience would be beneficial but the prospect for competition in a newly diverse market 

should not be impeded by unduly onerous ring-fencing provisions.  Gatwick Airport does not 

consider that the case has been made for a Special Administration regime for all Tier 1 

airports.  

 

Q9.1  What specific information gathering powers will the regulator need to facilitate 

an effective Constructive Engagement process? What information do airlines 

require to empower them to influence investment programmes in the interests 

of consumers? 

 

A9.1 Gatwick Airport does not see that there is a need to change significantly the existing 

information-gathering and publication powers of the CAA.  However, the airport is 

content for these powers to be updated.   

 

 One aspect of information provision that traditionally causes problems with respect to 

publication is confidentiality.  Any revised powers for the CAA to require and then 

publish information from the airport operator should be accompanied by the ability to 

appeal a decision to publish information if the airport operator considers that it would 

be detrimental to its commercial interests. 

 

 Gatwick Airport also thinks that there is a case for increasing information provision by 

parties other than the airport operator.  We consider that transparency (to the extent 

possible without harming legitimate interests) over all parties operating at an airport 

would be beneficial for the overall passenger experience.  The DfT should consider 

whether it would be possible for the CAA to have information gathering powers with 

respect to all parties operating at the airport, not just the airport operator. This would 

be consistent with the DfT’s concentration on the end-to-end passenger experience. 
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 With respect to the second part of the DfT’s question, it is not straightforward to 

determine in advance what kind of information might be required by the airlines.  One 

aspect would be the early provision to the airlines of all strategic investment options 

that are being considered by an airport operator prior to investment proposals being 

put to airlines and passenger representative groups.  Gatwick Airport would commit to 

such early provision of strategic information as part of good general practice 

interaction with its customers.   

 

Q9.2  Is there a need for the CAA to consider extending SQRs beyond those activities 

under the direct control of the airport operator? What would be an appropriate 

mechanism for doing so? 

 

A9.2 Gatwick Airport is supportive of greater transparency over the performance of all 

parties operating at the airport.  Beyond that, we are cautious that a new framework 

should not extend regulation into areas that are currently competitive to the potential 

detriment of that competition.  We hope that the change of ownership of Gatwick 

Airport should lead to a new relationship between Gatwick Airport and its airlines, with 

the passengers benefiting as a result.  The DfT should be willing to let these new 

competitive dynamics work and not seek to rely on regulatory intervention.   

 

 However, if the DfT does wish to extend regulation in this way, then there are some 

points to bear in mind.  It would be possible to amend the current SQR regime so that 

airline performance data was captured, and the level of payments to and from airlines 

would be contingent upon airline performance.  However, this would be relatively 

cumbersome.  An alternative mechanism would be for the CAA to require contractual 

obligations – potentially only when performance was poor – between the airport and 

airlines (and other third parties such as handling agents).  It would then be for the 

airport operator to draw up a contract between itself and each party covering 

operational performance of the relevant parties.  Such contracts could be subject to 

regulatory approval, as appropriate. 

 

 A variant on these themes would be for a multi-party contract to be drawn up, that all 

parties operating at an airport would be required to sign before being allowed to 

operate at an airport.  There is precedent for this type of regulatory intervention when 
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existing bilateral gas transportation arrangements were evolved into a multi-party 

“code” for access to the gas network.  It should be noted that the introduction of such 

a code would not however be straightforward, and it is likely that administration would 

be significantly complicated, requiring much regulatory intervention. As such this is 

not Gatwick Airport’s preferred option.   

 

 A final option might be for the CAA to require parties to apply for a “licence to 

operate” at an airport.  This does however seem equivalent to direct regulation of 

airlines and other third parties at an airport and not obviously in line with the general 

better regulation agenda or the competitiveness of the airline market.   

 

 Clearly, any intervention has resultant costs and benefits that must be analysed.  In 

addition, any aspiration to improve the passenger experience – which we support in 

general – comes with a price.  It must be established what passengers want before 

they are asked to pay for it. 

 

Q9.3  How could the SQR metrics be changed to provide a better fit to the outcomes 

that affect passengers’ experience. Should someone other than BAA monitor 

the SQR metrics? 

 

A9.3 Gatwick Airport would be wary of specifying how SQR metrics should be developed.  

It would be more sensible to impose the licence obligation on an airport operator to 

have and operate an SQR scheme in a manner approved by the CAA.  To the extent 

that the SQR scheme needed to evolve, the CAA could then initiate review and make 

proposals accordingly. 

 

 As to the proposal that the SQR scheme is monitored by a party other than the airport 

operator, Gatwick Airport is relatively neutral.  We have some concern that the 

monitoring bureaucracy and costs associated with an SQR scheme put in place 

following negotiations between the airport operator, airlines and passenger 

representatives could be onerous for an external body.  The current arrangement 

where the CAA carries out ad hoc, or even programmed, reviews of data quality is 

probably sufficient. 
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Q9.4  How might incentives upon airport operators to deliver appropriate levels of 

service quality be improved in the new regime to produce better outcomes for 

consumers? 

 

A9.4 The DfT has outlined a comprehensive package seeking to achieve better outcomes 

for consumers.  This includes greater information gathering powers, service quality 

licence conditions and the ability to define demand in a way to maximise airport 

resilience.  At this stage, therefore, Gatwick Airport does not see the need for further 

incentives to improve the passenger experience, other than ensuring greater 

oversight by the regulator of all parties operating at an airport (albeit that current 

proposals do not seem to allow the CAA to do this effectively).  We would expect the 

competitive environment between airport operators and between airlines will be the 

best way to ensure that passengers receive the appropriate level of service at each 

airport.   

 

 Gatwick Airport notes the comments from airlines that the costs to airlines of a failure 

of service quality are sometimes greater than the cost to the airport operator (where 

the costs include any penalty for non-performance).  However, this is a common 

feature of service quality regimes.  An interruption in gas supply may cause loss to a 

business many times more than the actual cost of the gas not delivered.  However, 

regulatory regimes normally limit exposure of regulated companies to the cost of the 

service not delivered, or some modest multiple thereof.   

 

 The other aspect of service quality regimes that must also be taken into account is 

the potential for distorted incentives.  This impact was seen during Q4 when staff 

search security personnel were diverted to central search in order to meet the targets 

at passenger (central) search.  The same distortive effects apply to excessive 

exposure to a particular service quality metric.  If the exposure is too large, the 

regulated company may well put excessive resources into addressing one particular 

aspect of service quality to the detriment of other aspects of the company’s 

performance, and to the disadvantage of passengers.   
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Q9.5  We would welcome comments both on the merits of allowing terminal 

competition and the best way for the regulatory framework to permit such 

competition. 

 

 Gatwick Airport recognises that there are potential benefits in terms of intra-airport 

competition which could be beneficial in the delivery of targeted investment and 

differentiated service level offerings for passengers.  We also consider that the 

introduction of intra-airport competition may be an effective way to de-regulate an 

airport. 

 

 However, Gatwick Airport also recognises the practical difficulties of sub-dividing yet 

further the operations of an airport.  The issue of how to co-ordinate competing 

operators of terminals – who would, we suppose be using common surface access 

and runway infrastructure –would need to be carefully considered. 

 

 The examples commonly cited are JFK, serving the New York area and the second 

terminal at Dublin.  In Gatwick Airport’s view, neither of these provides overwhelming 

endorsements of the benefits of this approach.  Operational difficulties and lack of 

access by competing airlines to airline-run terminals has often been cited as a 

criticism of JFK.  The Dublin experience could be interpreted as a tendering out of the 

construction and operation of the second terminal that resulted, after much delay, in 

the airport operator in fact constructing the terminal. 

 

 Gatwick Airport recognises the significant amount of work that has been put into the 

Terminal Tendering proposal by easyJet.  We will be seeking better to understand 

how this proposal can be shown to be superior to either the regulated, or deregulated, 

models that have worked in other airports.  We believe therefore that it would be 

useful for the DfT to ensure that the CAA has the flexibility to introduce intra-airport 

competition, but not the requirement to do so.  Any introduction would then be subject 

to CAA consultation in the normal way.  Any licence condition proposal that resulted 

would then be subject to appeal in the normal way if the airport operator did not agree 

that it was feasible or acceptable. 
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Q9.6  The DfT would welcome the feedback of stakeholders on the issues raised 

relating to airports’ financial resilience 

 

A9.6 Along with the proposal to introduce a licensing regime, the proposals contained here 

are the most significant proposed changes in airport regulation.  In general, Gatwick 

Airport accepts that – in line with other regulated sectors – a mechanism to ensure 

financial resilience would be beneficial for airlines and passengers.  Gatwick Airport 

also notes that investment in other regulated sectors has not been – to date – 

deterred by the particular financial resilience provisions of those other sectors.   

 

However, Gatwick Airport considers that the possibility for competition in the airport 

sector following the divestment by BAA of Gatwick (and Stansted in due course) 

should not be impeded by unduly onerous financial ring fencing provisions.  Whilst 

much time has been spent by the DfT and its Expert Panel looking at the financial 

resilience provisions of the water and energy transportation companies, those 

companies are natural monopolies.  We consider that airports are much more similar 

to power stations – which are in a competitive sector – than to the natural monopolies 

commonly cited.  In this regard, we draw the DfT’s attention to the major differences 

between Heathrow’s market power as a major international hub and that of the other 

London airports.  

 

 Turning to the questions put forward by the DfT:  

 

Q9.6 (a) Should the DfT introduce a Special Administration regime for the airports 

industry? 

 

A9.6 (a) Gatwick Airport does not consider that a case has been made for the introduction 

of a Special Administration regime for all the Tier 1 airports.  In this context, we note 

the CAA’s position that Special Administration is not necessary, and that most of the 

benefit attributed to Special Administration can in fact be obtained without the formal 

introduction of a Special Administration regime.  Gatwick Airport considers that any 

administrator would clearly want to keep an airport open, even where the airport 

company was in administration.  The high ratio of variable revenues to variable costs 
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would ensure this. We are not convinced that there is a case for a Special 

Administration regime for Gatwick. 

 

Q9.6 (b) Are airports sufficiently important assets for the Government to take steps 

to ensure their continued operation? If the Government were to introduce 

Special Administration for airports how should this be designed and 

implemented? Do you believe that a staged implementation of the Special 

Administration regime over a period of time would be helpful? 

 

A9.6 (b) Gatwick Airport does believe that the UK’s major airports are very important 

assets.  Nevertheless, we do not consider the case has been made for Government 

intervention in the way proposed.  At this stage therefore, Gatwick Airport opposes 

Special Administration powers. In the event that it were to be introduced, Gatwick 

Airport believes that the circumstances should be limited to a) a company being in 

administration and b) little discretion being given to Government (or the regulator) to 

trigger such Special Administration.  In this regard, we view the Railtrack experience 

as an example of what to avoid with respect to a Special Administration regime.   

 

 One detailed proposal would be for the regulator to be required to give an opinion as 

to whether the prevailing price cap was to be re-opened prior to the Government 

calling an event of Special Administration.  If the DfT is to introduce Special 

Administration for Gatwick Airport, then we would support a staged implementation.   

 

 Finally, if the DfT was minded nevertheless to introduce a Special Administration 

regime, it must come with a financing duty on the CAA.  In this way, the possibility of 

Special Administration occurring should be much reduced.  Clearly, the impact of 

such a regime on Gatwick’s financial structure will not be known until the identity and 

financial structure of the new owner is confirmed. 

 

Q9.9 (c) Should the regulatory regime be reformed to allow the regulator to introduce 

licence conditions to ring-fence regulated assets? 

 

A9.6 (c) Gatwick Airport accepts the introduction of the financial ring-fence for key assets.  

In many ways, the correct definition of a financial ring-fence is more important than 
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Special Administration.  Correct definition should significantly reduce the possibility 

that Special Administration would ever be triggered.  In that regard, the next stage of 

the DfT’s proposals should seek to put much greater clarity around this particular 

provision.  In particular, consideration should be given to a ring-fence around only the 

operational assets of the airport operator, as opposed to the retail and non-regulated 

assets.  Access to terminals and runways is critical at an airport - access to shops is 

not.  Gatwick Airport would be pleased to work with the DfT on this issue. 

 

Q9.6 (d) Should the regulatory regime be reformed to allow the regulator to introduce 

licence conditions obliging regulated businesses to maintain an investment-

grade credit rating and if so in what form? 

 

A9.6 (d) As above, Gatwick Airport accepts that there is a strong case for requiring the 

maintenance of an investment grade credit rating where the operator relies on 

extensive funding from the debt capital markets.  Again, Gatwick Airport considers 

that some more detail could usefully be provided by the DfT.  At this stage, Gatwick 

Airport would propose that the credit rating would apply to the airport operating 

company.  There would need to be the flexibility, however, for the assets of the airport 

operating company to be added to, or removed from, subject to discussion with the 

regulator.  There must be a case for putting an obligation upon the regulator to 

ensure that any price control proposals are consistent with the relevant credit rating.   

 

Q9.6 (e) How might such provisions be introduced to minimise disturbance to 

existing financing arrangements? 

 

A9.6 (e) With respect to Gatwick Airport, this question cannot be answered until the 

financial structure of the airport new owners is known.  In general, any proposal to 

introduce a new financial resilience regime should include provisions for transition, 

exemption and derogations to minimise disturbance and costs.  If despite such 

provisions, costs remain to be borne by the airport operator, it must be made clear 

that these should be passed on to the ultimate beneficiaries of the DfT’s proposals - 

passengers. 
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Before proceeding to the next chapter, the DfT has commented on other aspects 

without putting questions to consultees. Gatwick Airport wishes to make the following 

points to the DfT. 

 

Provision of service quality information to passengers 

 The DfT proposes that the case has not been made for the publication of service 

quality information by all airport operators.  Gatwick Airport has no view on this.  

However, as explained above, where airport operators are required to publish service 

quality information, then Gatwick Airport considers that there is a strong case for 

requiring the publication of service quality information by other providers of passenger 

services at the airport, in particular the airlines and the handling agents.   

 

 Co-ordinating role in the provision of airport services 

 The DfT explains that a primary duty on the CAA to promote the interests of 

passengers provides it with a “statutory remit” to intervene to improve co-ordination 

between the different parties operating at an airport.  It is not clear that this is the 

case.  First, it is the airport operator that is regulated, not the other parties.  Second, 

the remit would seem only to apply to Tier 1 airports again limiting the regulator’s 

powers to intervene at other airports.  To the extent that the CAA would intervene via 

the airport operator to seek to improve a third party’s performance, it would have to 

be clear that the airport operator would need to have the means – and the regulatory 

support - to affect such third party. 

 

 Approach to setting price caps 

 Gatwick Airport looks forward to CAA’s work in this area.  

 

 The single and dual till approaches to airport charges 

 Gatwick Airport agrees with other stakeholders that the specifics of the regulatory 

framework, including the definition of the till, should be left for the regulator to define.  

While the dual till has been considered extensively as part of the Q4 price cap setting, 

Gatwick Airport considers that there are other variants of the till that could usefully be 

developed and considered for future price control reviews.  For example, a variant on 

the terminal tendering proposal mentioned above would be to have a “runway” till set 

over a long period, and a “terminal till” set over a shorter period.  A till definition that 
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allows the airport and airlines to come to commercial agreements for use of particular 

assets could also be considered.  It is in keeping with the proposed regulatory 

reforms to allow the regulator flexibility in the definition of the till in striking the best 

balance of its duties. 
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Enhancing consumer representation 

within the aviation sector (Chapter 10) 
 

Overview 

The Review proposes that Passenger Focus should be given the key role for representing 

the interests of air transport passengers, alongside its representation of rail, bus and coach 

passengers. This would be supported by a network of consumer panels based at airports 

and responsibility for complaint handling on airline and airports issues.  

 

The experience of other markets demonstrates that consumer representation is very 

important: gas customers, for example, need powerful consumer advocacy despite a highly 

competitive market.  This is all the more true in markets, like aviation, where capacity 

constraints exist. Because potential remedies to consumer issues are most often in the 

power of the regulator it is crucial that the responsibility for regulation and passenger 

advocacy are kept separate.  

 

Gatwick Airport believes that independent, effective passenger advocacy and representation 

is an extremely important element of a healthy competitive aviation market and does not 

believe this is being delivered under the current arrangements.  However, air transport is 

significantly different to other forms of transport – not least because of its international nature 

– and therefore Gatwick Airport does not support the proposal to transfer responsibility to 

Passenger Focus.  The recent problems in securing the future of the Gatwick Express only 

underline how important it is to have separate air passenger representation.  Co-ordination 

between bus, rail, road and airports is clearly important but Gatwick Airport would suggest 

that this is best done by the DfT. 

 

Gatwick Airport, a number of its major airlines and its airport consultative committee have 

agreed a consistent position with regard to passenger representation. Attached to this 

submission, as Appendix one, is an alternative proposal for passenger representation from 

Gatwick Airport, easyJet, Monarch, Thomas Cook, TUI Travel UK and Virgin Atlantic. We 

believe that the DfT should consider detailed alternative proposals and we would welcome 

the opportunity to further develop some of the detail of our proposals.  
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Therefore, only summary comments are included here, along with points that are made by 

Gatwick Airport only. 

 

Q10.1  Do you agree with the proposal to give Passenger Focus responsibility for 

consumer policy advocacy with regards to airlines and airports, funded 

through airport licence fees? In particular, we welcome views on the proposal 

for Passenger Focus to develop and support a network of consumer panels at 

leading airports. 

 

A10.1 Gatwick Airport does not consider that the existing passenger representation, mainly 

via the AUC, is fit for purpose.  Several aspects are of concern.  First, by choice or 

design, the AUC has very little direct interaction with air passengers.  Other than via 

letters of complaint, we see no attempt by the AUC to access the wishes of 

passengers.  Gatwick Airport’s own surveys of passengers seem much more like the 

kind of activity that we would expect the AUC to initiate.  Second, the AUC seems 

very under-funded for the job of representing the many millions of passengers that 

use Britain’s airports.  Indeed, most passengers would, we consider, not be able to 

identify who their representatives were.  Third, an effective passenger representative 

body cannot be subsumed within the regulatory authority.  Fourth, the AUC has no 

airport representation.  Finally, we see no attempt to represent the views of air 

travellers when they are affected by other initiatives. The conclusion we draw is that 

there is a compelling case for an adequately funded, independently operated, air 

passenger body with representation at the airports.   

  

 For the reasons cited in the joint proposal, GAL does not support the proposal to give 

Passenger Focus responsibility for passenger policy advocacy.  In the joint proposal, 

there is one element that GAL considers most important.  That is, any proposal must 

take into account the competitive nature of the aviation sector.  Thus, advocacy 

should only be necessary if competitive processes have demonstrably failed to 

deliver preferred outcomes for passengers.  Second, the model for passenger 

representation should draw on the lessons of representation in more competitive 

sectors rather than the regulated sectors as well as building on existing best practice 

in the aviation sector and other industries.      

 



 

  44 

Q10.2  Do you agree with the proposal to give Passenger Focus responsibility for 

complaints handling on airline and airport issues alongside its policy advocacy 

function?  How can we best ensure the expertise and sector knowledge in 

relation to EU air passenger rights built up over time by the AUC is retained? 

 

A10.2 Gatwick Airport does agree with the proposal to combine complaint handling and 

advocacy.  Indeed, it may be worthwhile requiring the AUC (not Passenger Focus for 

the reasons explained above), in any annual report, to explain what policies it is 

advocating arising from its complaint handling. 
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Gatwick Airport contact details 
 

Andy Flower  

Manager Director  

 

Tel: 01293 503000 

Email: andrew_flower@baa.com 

 

Sarah Hunter 

Finance and Strategy Director  

 

Tel: 01293 503004 

Email: sarah_hunter@baa.com 
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Passenger representation 

An alternative proposal  
 

A submission from Gatwick Airport, easyJet, Monarch, Thomas Cook, 

TUI Travel UK and Virgin Atlantic. 

 

In this paper, we cover two areas.  First, we discuss the issues associated with the 

proposal that Passenger Focus be given the role of passenger representation and 

advocacy.  Second, we present the outline of an alternative to Passenger Focus which 

we believe will command strong support across the aviation sector.  We would be willing 

to provide more detail if requested.  

 

We recognise that the DfT is seeking to place an increased emphasis on passenger 

representation, particularly in relation to airport regulation.  This paper starts with a 

commentary on the extent to which Passenger Focus is best placed to achieve the DfT’s 

objectives.  

 

The proposal to give Passenger Focus responsibility for passenger representation 

We believe that there is an emerging consensus between Gatwick Airport and a number 

of its major airlines and its consultative committee that Passenger Focus may not be best 

placed to achieve the DfT’s objectives because of the unique nature of the aviation 

market and its differences with the other transport sectors addressed by Passenger 

Focus.     

 

Passenger Focus currently represents passenger interests in the railway industry, and 

will soon do the same for bus passengers.  These sectors are characterised by suppliers 

competing for the market (rather than competition in the market); significant public 

funding; passengers making frequent and often repetitive journeys; and journeys that are 

often not discretionary. This is very different from the aviation sector.  Airlines are highly 
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competitive; passengers face low switching costs; journeys are often discretionary and 

many passengers come from abroad.   

We would see the role of a passenger body being very different in the aviation sector 

from the rail and bus sectors, where our understanding is that Passenger Focus is 

essentially expected to provide the ongoing competitive tension, which would otherwise 

be blunted.  It is unclear how the institutional culture required for the rail/bus sectors will 

coexist with that needed for aviation.  

 

We also note that Passenger Focus is currently publicly funded, but it is proposed that its 

aviation responsibility would be funded by the sector.  It is unclear how this would work in 

practice.  For example, whether and how Passenger Focus would ring fence its funds 

and activities, and also whether these different funding models would create potential 

conflicts of interest within Passenger Focus.  

  

Additionally the interests of air passengers are different enough from road, rail and bus 

passengers to require independent, expert and separate representation.  Air travellers 

are different in their composition and consumption drivers to users of bus, road and rail 

services.  This includes the frequency of travel, the reason for travel and the mix of 

national (mainly outbound) and foreign (mainly inbound) travel.  Perhaps of particular 

importance is the heterogeneity of air passengers, who can be taking very different 

journeys at very different costs. This extends to airports, where while the same people 

may use different airports, they may well be travelling for different reasons, and therefore 

may need different representation depending on what they want at each airport.  

 

The example of the proposal to withdraw the Gatwick Express demonstrates the 

problems of multi-modal representation.  We do not see how a wider remit for Passenger 

Focus would have resolved the tensions between the desires of air passengers (a 

dedicated non-stopping service between one of the busiest international airports in 

Europe and the capital) and commuters (more trains available for travel to and from 

London).   
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Passenger Focus’ predecessor, the Rail Passengers Council, in fact considered the 

DfT’s proposal to increase stations and frequency of service for commuters “a brave 

attempt” to solve overcrowding problems2.  Without the strenuous efforts of the airport, 

and its airlines, we would not have achieved the relatively limited detriment to the 

Gatwick Express service that was imposed.    We are concerned that a combination of all 

forms of passenger representation under the umbrella of Passenger Focus could lead to 

the same difficulties in trading off the interests of one group against another, potentially 

to the detriment of air passengers. 

 

Finally, airport regulation is highly detailed, and we would expect any advocacy body to 

build up a significant understanding of relevant regulatory issues.  Given this and the 

differences between air passengers and their journey purposes and other passengers; 

the potential conflicts of interest and the need for detailed technical understanding we 

believe that in order to be independent in representing air passengers, the organisation 

must be free to represent only air passengers.  To the extent that there is a need to 

develop an integrated transport policy, this is properly a role for the DfT.  

 

An alternative proposal 

We believe that there is a compelling case for an adequately funded, independently 

operated, air passenger body with local representation at the airport level.  However, this 

body should be designed with the competitive nature of aspects of the aviation sector in 

mind and the need for it to adequately address airport regulation issues.  This leads us to 

several observations as we consider the role of passenger representation.  First, 

advocacy should only be necessary if competitive processes have demonstrably failed to 

deliver preferred outcomes for passengers.  Second, the model for passenger 

representation should draw on the lessons of representation in more competitive sectors 

rather than the regulated sectors as well as building on existing best practice in the 

aviation sector and other industries.     

  

                                                
2
 BBC, 3 February, 2006 
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Finally, it is important that the representative body has credibility and visibility with air 

passengers.   

 

Overall we believe any body has to perform three functions: 

 

• The advocacy of passenger interests at a strategic level 

• Aggregate, at a national level, passenger representation at each airport 

• Oversee complaints 

 

We believe that a credible way forward could lie in the reformation of the AUC and 

Airport Consultative Committees (ACCs).  Key elements of our proposal are:  

 

• Separation of the AUC from the CAA with statutory footing and guaranteed 

independence 

• An explicit recognition that competition between airlines and between airports should 

be recognised by, relied upon by, and facilitated by the actions of the AUC – perhaps 

in the form of a statutory remit similar to that of the CAA to protect passengers where 

feasible by promoting competition 

• A role for advocacy, including the ability to escalate formal complaints to the CAA, 

providing evidence to inform responses to relevant European, UK Government and 

national consultations on matters affecting the end-to-end air passenger journey or 

airport experience 

• A role for complaints handling and, perhaps a requirement to explain how its 

advocacy had taken into account the complaints received 

• A requirement for the AUC and airport level groups to be able to engage with the 

regulatory process.  

• A co-ordination role for the AUC, at a national level, of the views of the local airport 

groups   

• Establishment of  links with other consumer bodies e.g. Passenger Focus, Travel 

Watch London, Consumer Focus and the equivalent bodies in the devolved 

administrations  
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The way forward 

We consider that the case for reforming passenger representation to be compelling.  We 

do not consider that Passenger Focus is the appropriate body.  We believe that the DfT 

should consider detailed alternative proposals.  We would welcome the opportunity to 

further develop some of the detail of our proposals.  Such an alternative would consider 

alternative models from other sectors, funding structures, operating remits and duties/ 

obligations. 

 


